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The Informed Consent for Healthcare Treatment Guideline provides operational guidance to support staff working within Canberra Health Services Network (CHS). This Guideline is intended to assist staff in meeting their professional and legal obligations, in seeking and obtaining consent to healthcare treatment (which includes treatment, procedures, assessment and other care), from people or their substitute decision makers.

The underlying principle is that people have the right to decide freely what will be done to their bodies and what healthcare treatments and interventions they will or will not undergo.

For a Quick Guide see:
· Attachment A: Substitute Decision Makers and Supported Decision Making
· Attachment B: Consent to Healthcare Treatment Adult Flowchart

Background
Informed consent is a person’s voluntary permission granted in full knowledge of the proposed intervention, alternative options, and possible consequences. Informed consent also requires that the person is supported to understand and weigh up those consequences, impacts and communicate their choices. All healthcare treatment requires informed consent. Ensuring informed consent is properly obtained is a legal, ethical, and professional requirement on the part of all treating health professionals and supports person-centred care. 

The concept of consent arises from the ethical principle of patient autonomy and from basic human rights. First, people have the freedom to decide what should or should not happen to their body and to gather information before undergoing any treatment.  Treatment done without permission may be classified as trespass to the person (such as assault or battery in civil law) or even a criminal offence. There is a limited exception to this, which is where a person does not have capacity to consent and emergency treatment is necessary to treat a serious and imminent threat to their life or health. 

Consent for treatment is an important component in shared decision-making. It is the two-way communication process between a person and one or more health practitioners that is central to person-centred health care. It is not simply about getting a form signed. The context and conversation are important, can continue across the patient journey, and can be withdrawn at any time.

Informed consent is integral to a person’s rights, including non-discrimination, the right to protection from healthcare treatment without consent, privacy, and access to information in accordance with the Human Rights Act 2004 and the Australian Charter of Healthcare Rights. Its importance is also recognised in Professional Codes of Conduct and the Partnering with Consumers Standard within the National Safety and Quality Health Service Standard. 

Key Objective
This Guideline has been developed to: 
· Assist CHS staff to understand the legal and ethical requirements for providing appropriate and adequate information to people to ensure that any subsequent consent is valid.
· Alert CHS staff to their legal obligations regarding providing treatment to 
people who do not have capacity to consent.
· Ensure consent or decline of treatment is recorded and documented appropriately.
· Ensure peoples’ rights, autonomy and decision making is respected and supported, and that people are provided with appropriate information relevant to their treatment.

	[bookmark: _Toc389473276][bookmark: _Toc147411204][bookmark: _Toc167114906][bookmark: _Toc43903666]Alerts 



This document is for general guidance and is not a substitute for professional legal advice in individual circumstances and complex cases.

Requests for legal advice are coordinated through the CHS Insurance and Legal Liaison Unit (ILLU), email CHS.ILLU@act.gov.au.
	[bookmark: _Toc147411205][bookmark: _Toc167114907]Scope



This document applies to all people who work within CHS Network. This includes, but is not limited to,
staff and students working within their scope of practice, who are involved in providing a health service or treatment to patients.

CHS Network includes the inpatient facilities at Canberra Hospital, Clare Holland House, North Canberra Hospital, and University of Canberra Hospital and community-based services.

While the key requirements for valid consent are generally applicable, this Guideline does not explicitly cover consent relating to the following:
· sharing of personal health information – Refer to Clinical Records Management Procedure
· images and audio for clinical and non-clinical purposes – Refer to Photo, Video and Audio: Capture, Storage, Disposal and Use Procedure
· research – Refer to Canberra Health Services Clinical Trials, Registries and Biobanks Procedure Manual Two: Study Conduct
· financial expenses relating to medical treatment – Refer to Inpatient Revenue Collection, Admission and Billing Logs Procedure
· seeking information or access to voluntary assisted dying – Refer to Voluntary Assisted Dying Procedure.
Back to Table of Contents
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Executive
· [bookmark: _Hlk62221383][bookmark: _Hlk146544974]Ensure the principles and requirements for consent are applied, achieved, sustained, monitored, and evaluated. 

Quality, Safety, Innovation and Improvement Division
· Responsible for maintaining the integrity of the Informed Consent for Healthcare treatment system and supporting its continuous improvement.
· Ensure staff are made aware of their obligations in relation to obtaining informed consent for healthcare. 
· Ensure that staff can access, interpret and apply this document, and are provided with education related to this policy. 
· Ensure there is an organisation wide process for ongoing routine monitoring of informed consent for healthcare performance and support action initiatives taken when performance is outside tolerance ranges. 
· Ensure the principles and requirements for consent are applied, achieved, sustained, monitored, and evaluated. 

CHS Divisions
· Ensure the principles and requirements for consent are applied, achieved, sustained, monitored, and evaluated. 
· Ensure staff can access, interpret, and apply this guideline. 
· Responsible for monitoring that required consent training is undertaken. 
· Ensure there is a divisional process for ongoing routine monitoring of consent compliance and ensuring divisional action is taken when performance is outside tolerance ranges. 

CHS Staff 
· Ensure that the principles and requirements for consent are applied and achieved. 
· Understand the legal and ethical requirements for obtaining informed consent.
· Advocate for people to ensure that they are involved in appropriate informed consent processes, noting that all people have the right to decide what healthcare treatments and interventions they will or will not undergo.
Back to Table of Contents 
	[bookmark: _Toc389473281][bookmark: _Toc393203337][bookmark: _Toc147411207][bookmark: _Toc167114909]Section 1 – Key Requirements to Ensure Valid Consent for Healthcare 



For informed consent to be valid certain requirements must be met:
· The person providing consent must have decision making capacity. 
· Consent must be voluntarily given.
· Consent must be sufficiently specific.
· Enough information must be provided through a two-way communication process to make an informed decision. 

[bookmark: _Toc167114910]1.1 Capacity
Decision making capacity is a person’s ability to make decisions in relation to their affairs and to understand the nature and effect of their decision. This includes making decisions about their health care. Specifically, the person providing consent must have decision making capacity in relation to the consent sought. 
Section 7 of the Mental Health Act 2015 states that a person has capacity to make a decision in relation to their treatment, care or support for a mental illness if they can, with assistance if needed:
· Understand when a decision about treatment, care or support needs to be made.
· Understand the facts that relate to the decision.
· Understand the main choices available to the person in relation to the decision.
· Weigh up the consequences of the main choices.
· Understand how the consequences affect them.
· Make and communicate the decision.

Broadly speaking the above points are relevant for all people when determining if a person has capacity to make a particular decision. 

Capacity Assessment Principles
· Always presume a person has capacity.
When applying this principle, consider a person’s individual circumstances and any adjustments to normal practice or procedure that may support them to understand their options and choices. This includes supports to accommodate a person’s culture, language, ethnicity, religion, disability, age or any other condition or characteristic. A person’s capacity to make decisions about their own health treatment therefore rests in part on the information being provided to them in an appropriate manner, along with their access to support during the decision making process.

· Supported decision making.
Supported decision-making includes providing a person with the help they need to allow them to make decisions about their treatment, care or support. 

· Capacity is decision specific.
A person may have impaired capacity to make a specific decision, but this does not preclude them from being able to make all other decisions.

· Capacity is time specific and may be regained. 
A person’s capacity may fluctuate as a result of illness such as a mental illness or delirium or the effects of drugs, alcohol or anaesthetics. Consideration should be given to whether a decision can be delayed until a person regains decision making capacity.

· Capacity must be distinguished from the decision. 
Assess the person’s decision-making ability—not the decision they make. If a person makes a decision that may seem ‘bad’, ‘unwise’, ‘reckless’ or ‘wrong’ it does not mean the person lacks capacity to make that decision. 

· Substitute decision-making is a last resort.
If it is determined a person does not have capacity and the decision cannot safely be delayed, decisions may be made without consent in an emergency, or through a substitute decision-maker.

The ACT Capacity Toolkit, A Guide for Assessing Capacity provides some useful general principles to follow when assessing capacity.

[bookmark: _Toc167114911]1.2 Voluntary
Consent must be freely given. The person or substitute decision maker must not be pressured, coerced or intimidated into giving consent by CHS staff, a carer or a family member. If concerned about whether a person is being coerced into giving consent, it is recommended that you attempt to speak to them alone to explore their view. 

[bookmark: _Toc167114912]1.3 Sufficiently Specific 
The consent must be sufficiently specific to the person, for the condition being treated and the specified healthcare treatment about which the person has been informed and that they have agreed to. 

Furthermore, specific consent means that staff cannot make assumptions about additional or associated matters. If a person provides consent to a particular surgery, and during that surgery additional procedures were performed which had not been discussed as part of the original consent, it could not be said that there was any implied consent to the additional procedures. It is therefore important that all expected elements of a clinical treatment or procedure are discussed as part of the informed consent process (e.g. collecting routine pathology samples and associated cost implications).

[bookmark: _Toc167114913]1.4 Informed
Informed means providing the person or substitute decision maker with enough information to enable them to gain a genuine understanding of the:
· Nature and effects of the person’s condition.
· Proposed healthcare treatment including:
· who will be undertaking the healthcare treatment, including that the person obtaining consent may not be the person performing the treatment (noting that care is provided in teams, and may include the involvement of healthcare students)
· the expected benefits and anticipated recovery implications.
· Material risks to the person having regard to their existing conditions and risk profile associated with the proposed healthcare treatment, including alternative options. A risk is material if a reasonable person in the patient’s position, if warned of the risk, would be likely to attach significance to it. A risk is also material if the clinician is, or should reasonably be aware, that a particular person, if warned of the risk, would attach significance to it. 

To ensure valid informed consent the information needs to be provided to each person in a way that they can understand before asking for their consent. Tools to support providing the person with enough information to enable them to gain a genuine understanding and make an informed decision are discussed below.

Sufficient Time
Sufficient time needs to be provided for the person to consider the information, weigh up options and alternatives, discuss with family if desired, ask questions, and raise any concerns. 

Shared Decision Making
Shared decision making is a process to ensure understanding, promote informed choice, and engage the person in a collaborative decision-making process. Shared decision making does not remove the need for the person involved to have capacity or be supported in decision-making. It promotes the active engagement of individuals with their health care providers.  

Information provided to people in a way they can understand 
Accounting for culture and language, disability and other reasonable adjustments required and how these might impact the consent process, is a key element of being informed. See section 8 for further information.

Health literacy is also key to the process and ensuring the information provided to the person as part of the consent process is understandable is essential. Health Literacy may be improved by:
· simplifying information
· checking in to ensure understanding
· supporting people to self-manage their health or use supported and shared decision making. 

Health Information Sheets
Staff may provide people with appropriate written or audio-visual information resource materials to supplement their discussion of the benefits and risks of a proposed treatment. Consideration should be given to the person’s individual preferred method of communication, as well as providing information in languages other than English. All information resources developed and used by CHS staff must be endorsed by the CHS Consumer Handouts Committee. 

[bookmark: _Hlk147598565][bookmark: _Hlk167114000]Please refer to Health Information Sheets – Development and Review Guideline for further information.

When using previously prepared information resources, staff must be aware that:
· Re-printed information sheets usually refer to the risks facing an “average” person undergoing the treatment.
· Some people (those who are older, chronically ill, have co-morbidities, etc.) will face much higher risks than those contemplated in the information sheets.
· People need to be provided with the opportunity to ask questions after they have looked at any information resource materials provided.

When a person declines information in relation to consent and treatment
Information can be withheld from a person where the person expressly directs that they do not want the information and wish the clinician to make decisions on their behalf. In these circumstances the clinician should:
· Determine why the person does not want to be informed and attempt to address the underlying concern. 
· Consider shared/supported decision making principles.
· Give the person basic information about the diagnosis and treatment. 
· Ensure the person is not coerced or pressured. 
· Ascertain whether there are any supports to assist with having the discussion.
· Make full records of the decision and reasons why it was made.
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The requirement for valid consent does not require the consent, or the provision of information including warnings about risks, to be in writing. Consent can be explicit, either verbal or written, or it can be implied from a person’s conduct. 

[bookmark: _Toc167114915]2.1 Implied Consent
Implied consent is where the person’s agreement may reasonably be inferred through their actions. This is only appropriate for treatment where the evidence-based risk profile is low. For example, when a person extends their arm to allow the insertion of a needle for a routine blood sample for testing, allows a wound dressing to be performed, or accepts and swallows’ medications, these actions can amount to implied consent.

[bookmark: _Toc167114916]2.2 Verbal Consent
Verbal consent is where a person states verbally that they agree to the proposed healthcare. This is appropriate for routine treatments or procedures that do not require a significant increased level of care, and do not carry a significant risk to the specific person. The requirements for consent set out in Section 1 are however still applicable to ensure valid consent.

The person’s verbal consent should be documented in their clinical record. 

[bookmark: _Toc167114917]2.3 Documented Consent on the CHS approved Consent Form
The use of a CHS approved consent form is advisable for:
· Any health care which carries significant risks to the person. 
· Where doubt exists about the person’s capacity to consent. 
· When a substitute decision maker is consenting to treatment on behalf of a person.
· Where the health care is controversial.


CHS requires at a minimum the following healthcare treatment to be formally documented on a consent form:
· All procedures or treatment where there are known significant risks or complications associated with the procedure.
· All treatments or procedures requiring general, intravenous or regional anaesthesia, or intravenous sedation (including surgical, medical, radiology, oncology and endoscopy).
· A procedure that intentionally puts a high level of stress on the body (even transiently) e.g. a cardiac stress test.
· Any other healthcare treatment identified through CHS policy and procedure as requiring formal written consent.

Abbreviations and symbols should not be used on consent forms due to the potential for misinterpretation or misunderstanding. However, if an abbreviation has been written it does not invalidate the consent if it is readily understandable and can be interpreted by the clinician and the person providing consent.

It must also be remembered that a signature on a consent form alone does not constitute valid consent and additional details of the consent discussion should be included in the person’s clinical record. The same requirements for consent set out in Section 1 are still applicable to ensure valid consent.

Please note there are some situations where written consent is legally required. This includes:
· Section 70A(1-2) of the Guardianship and Management of Property Act 1991 requires consent be in writing when consent is provided by a guardian who has power to give consent for medical treatment involving treatment, care or support under the Mental Health Act 2002.
· Section 46A(1-2) of the Powers of Attorney Act 2006 requires consent be in writing when an Enduring Power of Attorney (EPA) provides consent to treatment for mental illness (other than electroconvulsive therapy or psychiatric surgery).
· Sections 8-10 and 13-14 of the Transplantation and Anatomy Act 1978 requires consent be in writing in relation to consent for the removal of tissue from living persons.

[bookmark: _Toc167114918]2.4 Telephone Consent 
· It is preferable to conduct consent discussions face-to-face with the person or substitute decision maker. If they are only available by telephone, the clinician responsible may undertake a telephone consent discussion. 
· To complete written consent following a telephone consent discussion, the clinician should complete the consent form while on the phone with the person, and then either: 
· Have the discussion and consent form witnessed by a second clinician.
· Post the form to the person for them to sign and return prior to the treatment. 
· Have the person sign the form when they present for treatment.
· This consent must be documented in the person’s clinical record, including that the consent was obtained, or declined, by telephone. 
· Clinicians are to identify the person for whom they are seeking consent, as well as the substitute decision maker and their connection to the person. This should involve using 3 unique identifiers, as per the Patient Identification and Procedure Matching Procedure, available on the Policy Register.
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[bookmark: _Toc167114920][bookmark: _Hlk146625270]3.1 Documentation of Consent
A consent form or record of consent is an essential element of care. The form and entries in the person’s clinical record should be clear and legible. Documentation should include details which cover the consent requirements as discussed in Section 1. 

Additionally, the documentation should include:
· [bookmark: _Hlk147598580]The person’s core identifiers - full name, date of birth and CHS medical record number. If the medical record number is unavailable, the person’s address can be used – please see Patient Identification Procedure and Procedure Matching Guideline for further information.
· [bookmark: _Hlk146626578]The full name and signature of the clinician obtaining the consent, and the date of signing.
· The full name and signature of the person or substitute decision maker providing consent, and the date of signing.

Even where a standard written consent form is used, additional consent conversation notes should be documented in the clinical record. This provides strong contemporaneous documentation as to what information was provided, the questions raised and the person’s consent and views. Despite the existence of the form, such other documentation may be relevant to an issue subsequently raised by the patient, in respect of the information or explanation provided to them.

Conversely, the absence of a written record of consent could give rise to the inference that the procedure was not discussed or that consent has not been obtained.

[bookmark: _Toc167114921]3.2 Consent Forms
· This Consent Guideline includes the primary CHS procedural informed consent form for recording consent to healthcare treatment. This form is built into and can be generated in the Digital Health Record (DHR) and is also available as a paper form on the CHS Clinical Forms Register. Where appropriate this form should be used: 
· [bookmark: _Hlk147653593]Consent for Treatment (Paper Form 15270)
· Procedural Consent (DHR 20089)

Several additional CHS Forms which document consent for specific purposes can also be obtained from the CHS Clinical Forms Register and some are available within the DHR.

[bookmark: _Hlk147598591]Requests for new consent forms are managed through the Health Information Services and the Clinical Forms Review Panel. Please see the CHS Records Management Procedure for further information.

[bookmark: _Toc167114922]3.3 Digital Health Record
All healthcare treatment consent forms need to be accessible in the person’s clinical record. 

Some consent forms are built into and can be generated in the DHR. The person may sign the form electronically where the hardware (e.g. signature pad) is available. If an electronic signature is not possible, proceed with creating a digital consent form within the DHR, print the form for the person to sign by hand, and then scan this into the clinical record once signed.

If paper consent forms are used (when no DHR form is available), they will need to be scanned and uploaded into the DHR so that they can be readily located and viewed under Media.
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Treatment can be provided without consent where a person does not have capacity and is in a serious and life-threatening emergency. The “principle of necessity” recognises a limited and narrowly defined exception to requirements for consent, where it is permissible to provide treatment that is required to save a person’s life or prevent serious deterioration. However this is only available where:
· The action (treatment) taken is necessary, and not merely convenient or prudent, in order to sustain life or prevent a serious deterioration. 
· The action taken is an action that a reasonable person acting in the best interests of the person would take in the same circumstances. 
· The health practitioner is not aware of any previously expressed wishes /objections to the health care by the person, for example through an Advance Care Plan, Health Directive, Advance Consent Direction, Enduring Power of Attorney etc. 
· Consent cannot be sought from a substitute decision maker due to the urgency of the treatment required.

The circumstances of the emergency and the person’s lack of capacity to consent must be documented in the person’s clinical record and communicated with the person, next of kin or substitute decision maker as soon as practicable.


Back to Table of Contents
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In general, the clinician recommending the treatment and the clinician performing the treatment have shared, legal responsibility for the overall care of the person. It is acknowledged that consent discussions often occur over time and include referring clinicians, and then continue through the person’s health journey as a out-patient and in-patient. 

The clinician who recommends or advises a person to undergo treatment is responsible for: 
· Obtaining consent and ensuring the requirements for valid informed consent have been followed. 
· The exception to this is when the clinician recommending (and referring) the treatment is not employed by CHS. In this case the responsibility for obtaining consent for a procedure at CHS lies with the most senior CHS clinician involved in the person’s care (often the medical practitioner under whose care a person is admitted).

The clinician performing the treatment is responsible for ensuring that prior to commencing the treatment:
· The appropriate treatment has been requested for the person.
· The person has provided a valid informed consent. 
· If the person provided written consent, that it is available in their clinical record for viewing.

A senior clinician may delegate the consent process; however, they remain responsible for the consent process and ensuring that the clinician who has been delegated the task:
· Is aware of their legal and ethical responsibilities and valid consent principles/criterion.
· Has the necessary skills, experience and knowledge to facilitate an informed discussion.
· Is aware they can decline to carry out the consent process if they do not have sufficient experience to meet the legal and professional responsibilities.
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Consent is considered current until it is withdrawn by the person or until their circumstances change. Some examples of situations which could mean the person’s circumstances have changed, and a new consent is therefore required are:
· Where a person who did not have capacity becomes well enough and capable of providing consent to future care and treatment.
· Development of new treatment options.
· The identification of new risks or side effects associated with the recommended treatment.
· Progression of the disease which may have changed the recommended treatment regime, or changed the goals of care e.g. from “active management” to “palliative care”.
· Other personal circumstances, including the duration of any substitute decision making arrangements.

Exceptions: Some exceptions to this requirement exist including: 
· Health Attorney consent is valid up to six months, or 21 days if it is for treatment that involves care or support under the Mental Health Act 2015.
· Any other fixed dates specified in the terms of substitute arrangements such as guardianship orders or power of attorney appointment. 

[bookmark: _Toc167114926]6.1 Acute Patients 
People who are receiving a single treatment should give consent for the single treatment prior to the episode.

[bookmark: _Toc167114927]6.2 Chronic Patients 
People undergoing more than one treatment over multiple episodes of care such as chemotherapy, blood transfusions, renal dialysis etc over a period of months to years may give consent at the commencement of their treatment.

In this situation, if consent has been provided, a single consent to treatment is adequate for the entire course of treatment or up to 12 months. However, the consent form must clearly state that consent has been provided for the entire course or up to 12 months. In such situations, the consent form and person’s clinical record should provide in addition to the requirements for valid consent information covering:
· The elements and timeline of the course of treatment.
· Any associated material risk with the course of treatment.
· Planned review of the course of treatment and reasons for earlier review.

This consent will remain valid for 12 months (noting the above exceptions) unless there is a significant change as outlined above, or unless the patient withdraws or changes the terms of their consent to the treatment plan.
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Where a person decides to decline (refuse) vary or withdraw consent to treatment, the circumstances and the consent discussion should be documented in the clinical record by the clinician. 

Adult with capacity
An adult person with capacity has the right to decline or withdraw their consent to any treatment, even where that decision may lead to their deterioration and death. Treating a person who has validly declined treatment could constitute a civil or criminal offence.

As with consent to treatment, a decline of treatment will be valid only where certain requirements are met:
· The person declining treatment must have decision making capacity. 
· The decline must be voluntarily given.
· The decline must be sufficiently specific.
· Enough information is provided through a two-way communication process to make an informed decision, including exploring other health care options that might be acceptable to them. 

See Section 1 for more details.

Where a decline for treatment is likely to have serious consequences for the health or wellbeing of the person, consideration should be given to:
· Assessing the person’s capacity to decline the treatment. 
· Seeking ethical and legal advice.
Back to Table of Contents 
	[bookmark: _Toc147411214][bookmark: _Toc167114929]Section 8 – Diversity and Inclusion



To ensure valid informed consent, information needs to be provided to people in a way that they can understand before asking for their consent. Staff should consider a person’s background, culture, language, ethnicity, gender, age, race, religion, disability and sexual orientation, and how these might impact the consent process.

[bookmark: _Toc167114930]8.1 Interpreters
CHS encourages the use of professional accredited interpreters when obtaining consent if there is any chance of misunderstanding due to language differences and/or communication challenges. It is important to recognise some people’s English skills may be reduced in traumatic or emotional situations. 

If a person declines professional interpreting services and/or decides to use an adult family member or adult friend to interpret, staff must document this in the person’s clinical record. If the clinician undertaking the consent has any concerns that valid consent has not occurred, then the treatment should not proceed.

In situations where a professional interpreter is needed but not immediately available, such as emergencies, a staff member or an adult family member/friend, who speaks the required language and who agrees, may facilitate urgent communication, until a professional interpreter can be used.  In this situation, it must be documented in the person’s clinical record that consent has been approved and a non-professional interpreter has been used. However, while the role of family, carers and other support persons in advocating for and supporting a person is valued and understood, it should where possible be separate from the role of an accredited interpreter and does not replace the requirement for an accredited interpreter.

[bookmark: _Hlk147598622]Please refer to the documents below for further information:
· ACT Language Services Policy 
· Language Services – Interpreters and Translated Materials Procedure

[bookmark: _Toc167114931]8.2 Health Information Sheets
If possible, relevant translated materials should be provided to people and substitute decision makers with limited English.

CHS approved translated materials on specific health conditions are available from these websites:
Mental Health: https://embracementalhealth.org.au/index.php 
NSW Health - Variety of topics: https://www.mhcs.health.nsw.gov.au/ 
Queensland Health - Variety of topics: health.qld.gov.au/multicultural/public/language
Health Translations Directory - Victorian Government: healthtranslations.vic.gov.au/

[bookmark: _Toc167114932]8.3 Aboriginal and/or Torres Strait Islander 
Where the person identifies as Aboriginal and/or Torres Strait Islander, they should be offered the services of an Aboriginal Liaison Officer (ALO) where available. The ALO team can assist and support consent processes. However, the responsibility for obtaining informed consent still rests with the clinician providing the treatment.

In some situations where an Aboriginal and/or Torres Strait Islander person has the capacity to make decisions, they may nevertheless choose to involve a substitute decision-maker in the planning and care processes. To establish a mechanism that allows this to occur, discussions with the person and their community may be necessary.

Please contact the Aboriginal and Torres Strait Islander Liaison Service for further information and support:
Phone: 51242055
Email: ALOService@act.gov.au
Back to Table of Contents 
	[bookmark: _Toc147411215][bookmark: _Toc167114933]Section 9 – Substitute Decision Maker & Supported Decision Making



A Substitute Decision Maker can make medical treatment decisions on behalf of an adult person who has impaired capacity. Under the Legislation Act 2001 an adult is defined as an individual who is at least 18 years old. When a person lacks decision-making capacity in relation to the health decision and the treatment is not required in an emergency, clinicians must obtain consent from the substitute decision maker.

In all cases, the substitute decision maker must base their decision on the will and preferences of the person or the best interpretation of will and preferences. If this cannot be worked out, the decision-making should promote the person’s personal and social wellbeing, with the least possible restriction on their dignity and autonomy. 

Clinicians are required under relevant legislation to consult with substitute decision makers. If that person is not present, attempts should be made to contact them. If a substitute decision maker does not wish to make healthcare treatment decisions for a person, or does not have capacity themselves, this must be documented in the person’s clinical record. If this happens, the legislation often provides for an alternate substitute decision maker. Additionally, a valid substitute decision maker for certain treatments (e.g. EPA) may not hold the authority for other treatments (e.g. psychiatric surgery), in which case the specific substitute decision maker designated for that treatment (e.g. ACT Civil and Administrative Tribunal [ACAT]), must be engaged.

Substitute decision makers include:
· People chosen and appointed by the individual person as an attorney via an EPA under the Powers of Attorney Act 2006.
· A Guardian, appointed by the Australian Capital Territory Civil and Administrative Tribunal Board (ACAT) under the Guardianship and Management of Property Act 1991.
· A default decision maker - Health Attorney under the Guardianship and Management of Property Act 1991.
· The Chief Psychiatrist or Community Care Coordinator if the person is under an ACAT ordered Mental Health Order under the Mental Health Act 2015.

If there is no substitute decision maker available, or the clinician has concerns that the substitute decision maker is not acting in the best interests of the person or according to their wishes, and the treatment proposed is not minor or urgent, then an application can be made to the ACAT for consent to the treatment, or for ACAT to appoint a guardian who can consent to the treatment.

The consent process involving substitute decision makers must still follow the requirements outlined in Section 1. Additionally, the rationale for why it has been determined the person does not have capacity to consent for themselves needs to be discussed. To the best extent possible the person should be included in discussions and encouraged to communicate their wishes.

If a person resides in another country, state or territory, their legal documents will reflect local statutory and regulatory requirements. These can differ between jurisdictions. If there is any doubt as to whether or not such a legal document is valid, or whether the person is authorised to make the relevant decision and provide consent, advice can be sought from the ACT Government Solicitor.

For any substitute decision maker, evidence of their authority to consent needs to be sighted and a copy of the documentation placed in the person’s clinical record. 

[bookmark: _Toc167114934]9.1 Enduring Power of Attorney (EPA)
The Powers of Attorney Act 2006 allows an adult person who has decision making capacity to appoint one or more people as an attorney under an EPA. In the event that the person no longer has decision making capacity, this may provide authority for the attorney/s to make specified decisions, including consent to health care matters, and decline or withdrawal of consent for treatment or medical research matters, if the health section of the EPA document is completed.  

A person’s wishes in relation to healthcare matters and medical research matters (including a wish to not participate in the healthcare treatment or research), and any information provided by their health care provider, must be taken into account when an attorney when deciding what is appropriate and in the persons best interests. However, if the attorney believes that the person would now have a different view, this is also relevant to determining the substitute decision.

[bookmark: _Hlk147648493]A person cannot authorise the attorney to exercise power in relation to special healthcare matters, including:
· Removal of non-regenerative tissue from the principal while alive for donation to someone else.
· Sterilisation of the principal if they are or are reasonably likely to be fertile.
· Termination of the person’s pregnancy.
· Electroconvulsive therapy or psychiatric surgery.

[bookmark: _Hlk147598643]If one of these procedures is deemed necessary by clinicians, an application to ACAT will be required.

EPA documents validly created in other Australian jurisdictions are taken to be made under and in compliance with ACT legislation under the Powers of Attorney Act 2006 (ACT). 

A signed and witnessed copy of the EPA document must be kept in the person’s clinical record.

[bookmark: _Toc167114935]9.2 Guardians
[bookmark: _Hlk35517919]A Guardian is a person appointed by the ACT Civil and Administrative Tribunal (ACAT) under the Guardianship and Management of Property Act 1991 to make a range of personal and health decisions (including consent for treatment). For the purposes of that Act, a person under guardianship is referred to as a Protected Person.

A Guardian may be a family member or friend. Where no suitable person is available ACAT can appoint the Public Trustee and Guardian, as guardian.
The role of the Guardian is to act as substitute decision-maker for the protected person. When making decisions, the Guardian is obliged to act, so far as is proper, as the protected person would have acted in the circumstances and must give effect to the wishes of the protected person unless doing so would significantly adversely affect their interests. Their decision should be as close as possible to the decision that the protected person would have made.

The Guardian must provide or facilitate, as far as practicable, the support necessary for the protected person to understand the decision to be made, participate in decision-making and communicate their wishes.

[bookmark: _Hlk147648503]A Guardian cannot consent for the following prescribed medical procedures:
· an abortion
· reproductive sterilisation
· a hysterectomy
· a medical procedure concerned with contraception
· donation of non-regenerative tissue
· treatment for psychiatric illness
· electro-convulsive therapy
· psychiatric surgery.

Only the ACAT can authorise these procedures by making an order. An application can be made to the ACAT for that purpose. 

The Public Trustee and Guardian of the ACT can be contacted for assistance in the following circumstances:  
· In the absence of a Health Directive, an appointed Health Attorney, Guardian, or Enduring Power of Attorney.
· If there are two substitute decision makers and one objects to the giving of consent.
· [bookmark: _Hlk35517755]If concerned a substitute decision maker is making a decision in relation to the health care of a person that is not in their best interests.
· The health professional believes the decline to treatment is inconsistent with a health direction.
· As the appointed Guardian.
· If consent for special healthcare matters or prescribed medical procedures is required.

Consent can be obtained by contacting the Office of the Public Trustee and Guardian during business hours (0900-1630) to apply for an emergency guardianship order. If consent is required outside of business hours, a procedure or treatment may only proceed if it is an emergency, otherwise the procedure or treatment must not proceed until the emergency guardianship order is in place.

Mental Health Orders
Applications for mental health orders for treatment can be made to ACAT under the Mental Health Act 2015.



Emergency Orders
The Guardianship and Management of Property Act 1991 empowers ACAT to appoint the Public Trustee and Guardian as emergency guardian and/or manager.
An emergency appointment is made when an urgent decision is required on behalf of a person with impaired decision-making capacity and where there is no legally appointed substitute decision-maker already in place (e.g. an EPA or Health Attorney).
[bookmark: _Hlk160528564]The Office of the Public Trustee and Guardian can assist in making emergency applications to ACAT - telephone 02 6207 9800.

ACAT can recognise appointments of Guardians made by other courts or tribunals under corresponding law in another Australian state or territory under the Guardianship and Management of Property Act 1991.
[bookmark: _Toc167114936]9.3 Health Attorney 
A Health Attorney is a person authorised to give substitute consent to medical and dental treatment for people with impaired decision-making ability (referred to as the protected person).

A Health Attorney may be appointed by the senior treating doctor or dentist at the time the substitute medical consent is required under the Guardianship and Management of Property Act 1991 if the person has impaired capacity, an EPA or Guardian has not been appointed, and the decision is not outlined in an Advance Consent Direction under the Mental Health Act 2015.

Each of the following people, in priority order, can be a health attorney for a protected person:
· the protected person’s domestic partner
· a carer for the protected person
· a close relative or close friend of the protected person. 

However, a person cannot be a Health Attorney if they are a child or a person who has impaired decision-making ability.

[bookmark: _Hlk144136021]The use of a Health Attorney must be documented in the clinical record using the Health Attorney for Consent to Medical Treatment form. 

Consent provided by the Health Attorney is valid up to six months. If long term treatment is required, the health professional needs to discuss this with the public advocate. 

If the Health Attorney has provided consent for medical treatment for a protected person that involves treatment, care or support under the Mental Health Act 2015, the health professional may rely on the consent for 21 days. Within 7 days after the consent is given the health professional providing treatment must:
· Tell the public advocate in writing that treatment, care or support is being given to the protected person in accordance with the consent.
· Give the public advocate a copy of the plan for the proposed treatment, care or support.

If treatment is likely to be required for longer than 21 days an application must be made to the ACAT for approval to continue providing treatment, and for the appointment of a Guardian.

[bookmark: _Toc167114937]9.4 Chief Psychiatrist or Community Care Coordinator 
The Mental Health Act 2015, outlines when mental health orders may be required and the role of the relevant official, that is the Chief Psychiatrist or Community Care Coordinator when a mental health order has been made by ACAT. 

[bookmark: _Toc167114938][bookmark: _Hlk43110461]9.5 Health Direction 
Under the Medical Treatment (Health Directions) Act 2006, an adult person who has capacity can make or revoke a Health Direction. A Health Direction allows someone to decline or require the withdrawal of some specific medical treatment or all medical treatment, and to be provided with adequate pain relief. 

These directions can only be made by a person with capacity. They can be in writing or made verbally, and in both cases, require two witnesses in the presence of each other and the person making the direction. In the case of a verbal direction, both witnesses be health professionals, one of whom must be a doctor. Health Directions can be revoked by a clear expression by the person who made the original direction, to a health professional or someone else (either in writing or verbally). 

If the person loses capacity after they have made the Health Direction, and there is a pre-existing, earlier EPA which therefore begins to operate, the Attorney must exercise their powers consistently with the Health Care Direction, unless it is unreasonable to do so. This also applies to other substitute decision makers including Health Attorneys or Guardians. 

[bookmark: _Toc167114939]9.6 Advance Care Plan Statement of Choices
The Statement of Choices is designed to guide the EPA/Guardian and the treating team in the event that the person becomes temporarily or permanently incapable of participating in healthcare treatment decisions. It is not legally binding, but as an expression of wishes and preferences, it must be taken into consideration in consent situations where treatment is authorised by a substitute decision maker; and in emergency situations where treatment is authorised on the basis of necessity and considerations of best interests.


[bookmark: _Toc167114940]9.7 Preferences or Consent for Treatment 
The Mental Health Act 2015 identifies a number of ways that a person with a mental disorder or mental illness can express their preferences or consent for treatment, care or support at a time when they have decision-making capacity, in anticipation of future temporary or permanent impaired decision-making capacity. These include entering into an Advance Agreement, an Advance Consent Direction, and/or appointing a Nominated Person.

Advance Agreement 
This is a written agreement made between a person with decision making capacity who has a mental disorder or illness, and their treating team stating a person’s preferences for future mental health treatment, care or support, and any relevant information about practical support the person may need.

Advance Consent Direction
This is a written direction made by a person (decision-making capacity) with a mental disorder or illness to record their consent or non-consent to receiving treatment, care or support, or specific medications and procedures if they do not have decision-making capacity in the future. The requirements for a valid direction are dependent on the treatment concerned.

Nominated Person.
A nominated person is a person appointed by a person with a mental illness or mental disorder. The nominated person is to be informed and consulted about the person’s treatment, care and support and to ensure that the person’s interests and rights are respected. A Nominated Person does not have the power to make decisions on behalf of the person but provides support to the person and collaborative input into the decision-making process.

Please see the extensive suite of policy documents outlined in section 10.3 for further information.
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The importance of involving children and young people in discussions and decision making affecting their health and wellbeing should not be overlooked. However, consent for children and young people (up to the age of 18) is provided by the person or people that have parental responsibility. Under the Children and Young People Act 2008 parental responsibility includes responsibilities and authority for daily and long term care for their child or young person, including consent for healthcare treatment.

Parents have a presumption of equal shared parental responsibility for children. However, clinicians should be alert to situations where this may not be the case.

Exceptions or variations to requirements for parental responsibility in relation to consent are:
· Parenting or Consent Orders.
· Care and Protection Order or Voluntary Care Agreement.
· Where an older child or young person has “sufficient understanding and intelligence to enable them to fully understand what is proposed” (‘Gillick Competence’).

Where further clarification is required, discuss with your supervisor, and consider contacting:
· CHS Child Protection Liaison on 0439 415 820 (08:30-17:30 Mon-Fri)
· Child and Youth Protective Services (CYPS):
· Intake Team – 1300 556 728 (24 hours)
· Health Liaison Officer – 0434 603 702 (08:30-17:30 Mon-Fri)
· ACT Government Solicitor – 6207 0666

In usual practice, clinicians act on the consent of one person who holds parental responsibility. When there is no dispute clinicians may assume that the other person holding parental responsibility (in most cases, the other parent) that consent is implied. This is appropriate as each parent has parental responsibility for that child, which they can exercise independently or jointly.

Where consent has been provided by a parent previously, it is not necessary for the parent who provided consent to attend with the child when the treatment is given, or for the attending parent or guardian to provide consent again (other than where there has been a change in circumstances as outlined in section 6.)

A child or young person’s informal carer (for example, a family friend, step parent or grandparent) may not legally consent to healthcare treatment. 

[bookmark: _Toc167114942]10.1 Parenting and Consent Orders 
The consenting power of the Federal Circuit and Family Court of Australia or the Supreme Court of the ACT is superior to that of parents and may be exercised to ensure decisions about treatment are in the ‘best interests’ of a child or young person. 

Where there are known Parenting or Consent Orders in place, the parental responsibility ruling for health related matters should be followed. 

Where there is uncertainty about the authority to provide consent, the clinician should ask the parent if there is a Parenting or Consent Order in place. The clinician’s request and the information obtained should be documented within the child or young person’s clinical record.

[bookmark: _Toc167114943]10.2 Care and Protection Orders and Voluntary Care Agreements 
Clinicians should be alert to where the parental responsibility for a child or young person lies. 

For children and young people in care, a Court Order or a Voluntary Care Agreement provides for the transfer of parental responsibility to certain people. In most cases, parental responsibility will be transferred solely to the Director-General of the Community Services Directorate (CSD); however parental responsibility may be shared with the CSD Director-General in certain circumstances. 

The CSD Director-General may authorise a kinship or foster carer to exercise certain aspects of parental responsibility for the child or young person on their behalf. The legislation refers to two kinds of parental responsibility: daily care responsibility for the child or young person; and long-term care responsibility for the child or young person.

Kinship and foster carers 
Where kinship and foster carers have daily care responsibility, they can provide consent for routine health care including treatment, but not for surgery (except for minor dental surgery).

Where kinship and foster carers also have long-term care responsibility, they can consent to other decisions around healthcare including sexual health care, gender reassignment, the use of medication to treat mental health conditions, health care treatment that requires surgery, and immunisation. They can also follow religious observance related to medical treatments. The Director-General may override any decision by a carer that is not considered to be in the best interest of the child or young person in care. 

Where kinship and foster carers consider that making a daily care decision for a child or young person may be controversial, or if they are unsure about what decisions can be made, they can contact either CYPS or their out of home care agency for advice.


[bookmark: _Toc167114944]10.3 ‘Gillick Competence’ (Mature Minor)
The common law recognises that a child or young person may have the capacity to consent to medical treatment on their own behalf, and without their parents’ knowledge. This position is based on a 1985 case, Gillick v West Norfolk and Wisbech Area Health Authority.

Where an older child or young person has “sufficient understanding and intelligence to enable him or her to fully understand what is proposed” (‘Gillick Competence’) they have capacity to independently consent to or decline healthcare treatment. 

This means that there is no set age at which a child or young person is capable of giving consent. Clinicians must assess the capacity of the young person to sufficiently understand and provide valid consent on an individual case-by-case basis. 

Assessment of ‘Gillick Competence’
In determining whether an older child or young person is capable of providing consent, clinicians need to consider whether they have sufficient understanding and intelligence to:
· Comprehend the medical advice being given, including the nature, consequences and implications of the proposed examination, treatment or procedure.
· Comprehend the potential risks to health with or without the examination, treatment or procedure.
· Manage the emotional impact of either accepting or rejecting the advised examination, treatment or procedure. 

For example, it may be likely that a 15 year old would be assessed as having the capacity to consent to receive contraceptive treatment, but less likely that they would be assessed as having the capacity to consent to a heart transplant. 

If a clinician assesses a minor as ‘Gillick competent’ (also known as a Mature Minor) then the consent of the parent will not be required. However, where the mature minor agrees, it is good practice to involve the family in the decision-making process where appropriate. 

[bookmark: _Hlk166578709]Where treatment relates to gender dysphoria or is otherwise non-therapeutic, it may be necessary to consult with parents or guardians even if the patient is assessed as being Gillick competent. In those cases, it may be necessary to seek court approval prior to commencing treatment. If there is uncertainty legal advice should be obtained.

Documentation should clearly reflect and explain the clinician’s determination of Gillick competence.
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While the key requirements for valid consent outlined in Section 1 remain applicable at all times there are some specific nuances for certain treatments. 

[bookmark: _Toc167114946]11.1 Elective surgery
Elective surgery is planned surgery that can be booked well in advance. A request for admission will only be accepted if completed by Consultant Clinicians or their delegates, who are currently contracted to one of the public healthcare facilities or contracted healthcare providers.

Although the Consent Form should ideally be completed at the same time as the request for admission form, it may be completed several months before the treatment is due to occur. This time period emphasises the need to reconsider if the consent remains valid where the person has been on the waiting list. Specific considerations include: 

· Has the nature and effect of the person’s condition changed?
· Has the previously proposed healthcare treatment and the expected benefits and anticipated recovery implications altered?
· Have the material risks associated with the proposed healthcare treatment changed? 
· Are there new alternative options available that the person may like to consider?

Clinical review may occur in the Pre-Admission Clinic, Outpatients Department, Specialist rooms or on admission.

Please see the following documents for further information.
Elective Surgery Access Policy
Patient Identification Procedure and Procedure Matching Procedure
Surgical Safety Checklist Procedure

[bookmark: _Toc167114947]11.2 Treatment under Transplantation and Anatomy Act 1978
Consent requirements for donations of tissues by living persons, donations of tissues after death, post mortem examinations, and donations for anatomical purposes are addressed in the Transplantation and Anatomy Act 1978.

Please see the below CHS policy documents for detailed information including additional consent guidance.

[bookmark: _Toc167114948]Blood products 
Please refer to Fresh Blood Products Administration – Adults, Paediatrics, and Neonates Procedure for further information.

[bookmark: _Toc167114949]Organ and tissue donation 
Please refer to CHS Organ and Tissue Donation Procedure for further information. 

[bookmark: _Toc167114950]Hospital post mortems 
Please refer to the Adult Hospital Post Mortem Procedure and the Perinatal and Paediatric Post Mortem Examinations and Retention of Body Tissue Procedure for further information.


[bookmark: _Toc167114951]11.3 Treatment under the Mental Health Act 2015
The Mental Health Act 2015 provides the legislative framework for the voluntary and involuntary treatment of people with a mental illness or mental disorder in the ACT. 

Please see the extensive suite of policy documents on the CHS policy register for further detailed information, including consent guidance. Below are some of the documents available:	
· [bookmark: _Hlk138059026]ACT Civil and Administrative Tribunal (ACAT) Ordered Mental Health Assessments Procedure
· [bookmark: _Hlk147560893]Advance Agreements, Advance Consent Directions, and Nominated Persons under the Mental Health Act 2015 Procedure
· Consent to Mental Health Treatment, Care or Support by the Guardian Form
· Assessment of Decision-making Capacity and Supported Decision-making for people being treated under the Mental Health Act 2015
· Care of Persons subject to Forensic Mental Health Orders (FMHOs)
· Care of Persons Subject to Psychiatric Treatment Orders (PTOs) With or Without a Restriction Order (RO) 
· Electroconvulsive Therapy (ECT) Neurostimulation (NS) - Adults and Children 12 years of age and over
· Dhulwa Mental Health Unit - Use of Force to conduct a search under the Mental Health (Secure Facilities) Act 2016 Procedure
· Dhulwa Mental Health Unit - Search (patient, personal property, bedroom, premises) under the Mental Health (Secure Facilities) Act 2016 Procedure
· Searching of a Consumer’s Person or Property Policy

[bookmark: _Toc167114952]1.4 Diagnostic Imaging
The Australian Commission on Safety and Quality Health Care has published an Advisory - DI21/05: Clarification of consent requirements. This Advisory clarifies what form consent should take for:
· Nuclear medicine
· Transvaginal and transrectal ultrasound procedures

[bookmark: _Toc167114953]Nuclear Medicine Imaging Procedures 
For nuclear medicine the Advisory states that informed consent in writing is required when the procedure is considered high risk based on the person's circumstances. For most people, administering a radiopharmaceutical for a nuclear medicine imaging procedure is not high-risk when performed in line with appropriate professional standards.

The insertion of an intravenous cannula does not of itself present a significant risk that would require a person to give written consent.

[bookmark: _Toc167114954]Transvaginal and transrectal diagnostic ultrasound  
For transvaginal and transrectal diagnostic ultrasound the Advisory states that verbal informed consent is sufficient for low-risk transvaginal and transrectal diagnostic ultrasound.

Written informed consent must be undertaken for all high-risk procedures, such as those which use transvaginal or transrectal scanning for interventional procedures (including biopsies) or are determined to be high-risk for the individual person.

[bookmark: _Toc167114955]Paediatric Magnetic Resonance Imaging (MRI) with General Anaesthetic (GA)
Written consent is required prior to the provision of general anaesthesia for medical imaging.  

The referring paediatrician will provide the child and their parent or carer with the relevant information about the main benefits and risks of the procedure and the associated anaesthetic. The referring clinician will then complete a procedural consent form on DHR.  For referrals from internal providers this will need to be completed at the time of booking the scan. This consent form must state the imaging modality, region to be scanned, that this will occur under general anaesthesia and any additional tests/procedures to be completed on the day, including blood tests if required. Anaesthetic fact sheets are available and can be provided for the parent or carer to take home.  

For children who have been referred by an external provider, sufficient information will need to be provided to the paediatric team organising the admission such that informed consent can be obtained.  For these children consent can be obtained by the admitting team on the day of admission. 

Specific risks of the anaesthetic will be discussed with the child and parent/carer by the anaesthetist on the day.  If parents wish to be contacted prior to the day of the procedure this can be arranged. Any children considered at high anaesthetic risk will need to be referred to the paediatric pre-admission clinic to be reviewed by an anaesthetist prior to the imaging procedure.  The anaesthetist on the day of the procedure is ultimately responsible for ensuring that appropriate informed consent has been provided regarding the anaesthetic prior to the procedure. This will be completed as per standard anaesthetic consent. 
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Outcome
That staff are aware of and incorporate the best practice principles outlined in this guideline into their clinical decision making.

Measures
· 100% of consumers report through the Comprehensive Bedside Audit that they were asked to give consent (verbal or written) prior to any examination or procedure occurring.
· Greater than 80% combined compliance rate through the Written Informed Consent for Healthcare Procedure clinical audit.
· Greater than 80% completion rate for the consent e-learning (NB: This is classified as required training for clinical staff once within 3 months of commencement.)
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Policies
· ACT Language Services Policy
· Clinical Records Management
· Consumer and Carer Participation policy 
· Dhulwa Mental Health Unit (DMHU) – Searching
· Elective Surgery Access
· Searching of a Consumer’s Person or Property 
· Information Privacy Policy

Procedures
ACT Civil and Administrative Tribunal Ordered Mental Health Assessments
Adult Hospital Post Mortem 
Advance Agreements Advance Consent Directions and Nominated Persons under the Mental Health Act 2015 Procedure
Assessment of Decision-making Capacity and Supported Decision-making for people being treated under the Mental Health Act 2015
Canberra Health Services Clinical Trials, Registries and Biobanks Procedure Manual Two: Study Conduct
Care of Persons subject to Forensic Mental Health Orders 
Care of Persons Subject to Psychiatric Treatment Orders With or Without a Restriction Order 
Clinical Records Management Procedure
Dhulwa Mental Health Unit - Use of Force to conduct a search under the Mental Health (Secure Facilities) Act 2016 Procedure
Dhulwa Mental Health Unit - Search (patient, personal property, bedroom, premises) under the Mental Health (Secure Facilities) Act 2016 Procedure
Electroconvulsive Therapy Neurostimulation - Adults and Children 12 years of age  
Fresh Blood Products Administration – Adults, Paediatrics, and Neonates 
Health Information Sheets – Development and Review
Inpatient Revenue Collection, Admission and Billing Logs Procedure 
[bookmark: _Hlk40353648]Language Services – Interpreters and Translated Materials Procedure
Organ and Tissue Donation
Perinatal and Paediatric Post Mortem Examinations and Retention of Body Tissue 
Patient Identification and Procedure Matching
Photo, Video and Audio: Capture, Storage, Disposal and Use 
Surgical Safety Checklist

Standards
· National Safety and Quality Health Service Standards, second edition, 2021
· National Safety and Quality Health Service Standards, User Guide for Aboriginal and Torres Strait Islander Health, 2017
· Australian Commission on Safety and Quality Health Care Advisory number DI21/05, Clarification of consent requirements.

Guidelines 
· ACT Capacity Toolkit – A Guide for Assessing Capacity
· Health Information Sheets – Development and Review Guideline

Legislation
Age of Majority Act 1974 
Carers Recognition Act 2021 
Children and Young People Act 2008 
Civil Law (Wrongs) Act 2002 
Guardianship and Management of Property Act 1991 
Health Practitioner Regulation National Law Act 2010
Health Records (Privacy and Access) Act 1997
Human Rights Act 2004 
Human Rights Commission Act 2005
Medical Treatment (Health Directions) Act 2006 
Mental Health Act 2015 
Powers of Attorney Act 2006 
Privacy Act 1988
Transplantation and Anatomy Act 1978 
Testamentary Guardianship Act 1984
Variations in Sex Characteristics (Restricted Medical treatment) Act 2023 
Family Law Act 1975 (Commonwealth)
Rogers v Whittaker (1992) 175 CLR 479 (High Court of Australia)
Gillick v West Norfolk and Wisbech Area Health Authority [1985] 3 All ER 402 (UK House of Lords)

Other
•      Australian Charter of Healthcare Rights
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Adult: An adult is defined as an individual who is at least 18 years old under the Legislation Act 2001.

Clinician: A ‘clinician’ includes all doctors, dentists, nurses and allied clinicians engaged by CHS to care for people accessing healthcare. 

Person or People: The term ‘person’ or ‘people’ is used to refer to patients and consumers accessing healthcare services provided by CHS.

Treatment: Medical or surgical management of a person (which includes treatment, procedures, assessment, operations, examination and any other) normally carried out by, or under the supervision of a Clinician.

See attachment A
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Consent, informed, capacity, competence, EPA, EPOA, guardian, attorney, shared decision making, supported, shared, decision making, supported decision making, legal, Gillick, mature minor.
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[bookmark: _Toc147411223]Attachment A Quick Guide to Substitute Decision Makers & Supported Decision Making 
[bookmark: _Toc147411224]Attachment B Consent to Healthcare Treatment Adult Flowchart

Disclaimer: This document has been developed by Canberra Health Services specifically for its own use.  Use of this document and any reliance on the information contained therein by any third party is at his or her own risk and Canberra Health Services assumes no responsibility whatsoever.
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[bookmark: _Toc167114961]Attachment A: Quick Guide to Substitute Decision Makers & Supported Decision Making 

	Name
	Description

	Enduring Power of Attorney (EPA)
Powers of Attorney Act 
	Appointed by an adult person who has decision making capacity. Can make decisions about health care, personal care, financial and medical research matters. 
Excludes removal of non-regenerative tissue, sterilisation, termination of pregnancy, Electroconvulsive Therapy or psychiatric surgery.

	Guardian
Guardianship and Management of Property Act
	Appointed by ACT Civil and Administrative Tribunal (ACAT) to make a range of personal and health decisions (including consent for healthcare treatment) for an adult person who is determined by ACAT to have impaired decision-making ability.

	Health Attorney
Guardianship and Management of Property Act
	Appointed by the senior treating medical officer. Can make health decisions when there is no EPA or Guardian. Time limited authority.

	Public Trustee and Guardian 
Guardianship and Management of Property Act
	The Public Trustee and Guardian of the ACT can be contacted to provide or withhold consent in the following circumstances:  
· In the absence of a Health Direction, EPA, Guardian or Health Attorney.
· If two substitute decision makers disagree about the giving of consent.
· If concerned a substitute decision maker is making a decision that is not in their best interests of the person.
· As the appointed guardian.
· If consent for special healthcare matter or prescribed medical procedures is required.

	Chief Psychiatrist / Community Care Coordinator
Mental Health Act
	Appointed by ACAT as the relevant official when a Mental Health Order has been made by ACAT.

	Health Direction
Medical Treatment Health Directions Act 
	Legally binding direction made by a person with capacity containing information about decline or withdrawal of medical treatment (now or in the future). 

	Advance Consent Directions
Mental Health Act

	Legally binding written direction made by a person with decision-making capacity with a mental disorder or illness to record their consent or non-consent to receiving treatment, care or support, or specific medications and procedures if they do not have decision-making capacity in the future and agree to the treatment at the time.

	Statement of Choices
	Document which guides treatment decisions by substitute decision maker. Not legally binding.

	Advance Agreement
Mental Health Act

	A written agreement made between a person (with decision-making capacity) with a mental disorder or illness and their treating team stating a person’s preferences for future mental health treatment, care or support, and any relevant information about practical support the person may need.

	Nominated Persons
Mental Health Act

	Is a person appointed by a person with a mental illness or mental disorder to be informed and consulted about the person’s treatment, care and support and to ensure that the person’s interests and rights are respected. A Nominated Person does not have the power to make decisions on behalf of the person but provides support to the person and collaborative input into the decision-making process


[image: Consent to Healthcare Treatment Adult Flowchart summarises the content in the body document for staff to refer to. ][bookmark: _Toc167114962]Attachment B: Consent to Healthcare Treatment Adult Flowchart
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