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[bookmark: _Toc183177970]Guideline statement
Background
Approximately 120 babies are born through altruistic surrogacy arrangements in Australia each year1.  Surrogacy can provide options to people seeking to become parents when it would otherwise be impossible. A co-ordinated and flexible approach is required to ensure a safe, positive, and rewarding experience for all involved. The attitudes and actions of healthcare professionals caring for the surrogate woman and intended parents can have a significant impact on the experience of the pregnancy and parenting journey and mental wellbeing.  
Key Objective
The purpose of this guideline is to outline appropriate, evidence-based care and management strategies to enhance the support for the surrogate woman and intended parents during pregnancy, labour, birth and the immediate postnatal period within Canberra Health Services (CHS).
Important Disclaimer
This Guideline is provided for general guidance only. It should not be relied on as providing legal or other advice in relation to individual situations. Any person making decisions about surrogacy, or any related issue should seek their own legal advice. The Australian Capital Territory (ACT) disclaims any liability arising from anything contained in this Guideline or any reliance on it.
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This document applies to the following CHS Network Facilities: 
Canberra Hospital
North Canberra Hospital
Community Based Services
This document applies to the following CHS clinical staff working within their scope of practice:
Medical Officers
Registered Midwives and Nurses
Allied Health professionals
Students working under supervision.
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What Is Surrogacy? 
Surrogacy is an arrangement where a woman agrees to become pregnant and give birth to a child for another couple or single person. After the child is born, the intended parent, or parents, apply for a court order to become the child’s legal parents. 1 Surrogacy is becoming an increasingly popular way for people who are unable to conceive or carry a child to become parents.2 
Types of Surrogacy
Gestational Surrogacy is where a surrogate has no genetic link to the child. Conception is through an egg from an intended parent, or a donor egg. This is the most common type of surrogacy in Australia. 
Traditional surrogacy is where the surrogate uses their own egg to conceive the child, so they are a genetic parent of the child surrogate 1  
Altruistic vs Commercial Arrangements 
Altruistic Surrogacy is currently the only legal form of surrogacy in Australia. The surrogate does not receive any financial payment or reward for acting as a surrogate. They must be reimbursed for medical expenses or general costs associated with the pregnancy by the intended parents only. 
Commercial Surrogacy is where a surrogate receives financial payment or reward for acting as a surrogate, as well as reimbursement for any medical expenses or general costs associated with the pregnancy by the intended parents. 
[bookmark: _Hlk176952048]Alert: Commercial surrogacy is illegal in Australia at the time of publication of this Guideline1,3.
Intended Parent 
Intended parent is a term that is often used for couples or individuals who cannot conceive or carry a child themselves and are using surrogacy to become a parent. 
Surrogacy in the Australian Capital Territory (ACT)  
In Australia, surrogacy is regulated by state and territory governments. All jurisdictions (except the Northern Territory) have legislation dealing with surrogacy.   
ACT legislation guiding surrogacy arrangements is set out in the Parentage Act 2004. These surrogacy laws apply to intended parents living in the ACT, even if the surrogate lives in another state. If a surrogate gives birth to a baby whose intended parents live outside of the ACT, the laws pertaining to the parentage orders pertain to the intended parents’ state of residence.
Surrogacy Agreement
A surrogacy agreement is a written arrangement between the surrogate and the intended parents. While it is not legally binding, it provides clarity regarding the surrogate’s rights during the pregnancy and covers how medical, financial, and logistical matters will be handled. Most agreements outline a management plan for pregnancy care, arrangements for the birth, and postnatal care for the baby.
Please consult the ACT Government website to learn more about surrogacy arrangements, parentage orders and legal considerations. Entering a surrogacy arrangement - ACT Government
Parentage 
At birth, the surrogate is recognised as the birth parent of the child, and if she has a husband or partner, they are recognised as the child’s other parent. For the intended parents to be legally recognised as the child’s parents, they need to obtain a Parentage Order, in the State where they live, when the child is between 4 weeks and 6 months old. For the intended parents to be legally recognised as the child’s parents, they need to obtain a ‘Parentage Order’ from the Supreme Court in the state where they reside 1,4,5.
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Care providers should discuss the appropriate use of language with the parties to determine the terms they are most comfortable with.  
Given the broad variety of family arrangements that can exist, it is strongly encouraged to check with the surrogate and intended parents to determine what parental identity terms they are most comfortable with. For example, the surrogate may not view herself as being the child’s mother and therefore may not wish to be referred to as such. She may prefer ‘surrogate’, ‘birth mother’, ‘birth parent’, or another term.  
Likewise, the intended parents may prefer to be referred to in a particular way. For example, the ‘intended parents’, ‘substitute parents’ ‘commissioning parents’, ‘fathers’/’dads’, ‘mothers’/’mums’, ‘parents’ etc. The choice of parental identity should be documented in the surrogate’s clinical record to ensure appropriate parental identity is referred to throughout provision of care.
Back to Contents
[bookmark: _Toc183177974][bookmark: _Hlk176952444]Section 3 – Antenatal Care
Ideally, the surrogate should be prioritised for pregnancy care through the Canberra Midwifery Program (CMP) model of care at Canberra Hospital or Continuity of Midwifery Care Service at North Canberra Hospital. Continuity of care may assist in co-ordination of pregnancy care and support for all parties involved. 
Alert: CHS maternity care staff must respect the surrogate’s right to privacy, confidentiality, and self-determination. The surrogates written consent must be obtained prior to involving the intended parents in any of the surrogate’s pregnancy care and sharing of information. The midwife or obstetrician should not provide advice on the legal implications of any agreements, or any other legal advice.  

Provision and streamlining of pregnancy care for the surrogate and intended parents can be complex. Health professionals have a duty of care to the surrogate and the unborn baby but should be mindful that intended parents also require supportive and sensitive care. Where appropriate consent has been obtained from the surrogate. Consent for information sharing should be documented using the ‘general consent’ tab in the surrogates Digital Health Record (DHR).
The intended parents should be offered antenatal education classes. Education classes can be completed with the surrogate, if they consent, or separately. Appropriate antenatal and postnatal information and resources should also be offered to the intended parents to help prepare for the birth of the baby.
Referral to a Social Worker early in the pregnancy may be offered to provide emotional support, counselling, psychosocial assessment, and advocacy throughout the pregnancy as needed. The surrogate should have an opportunity to be seen alone with a health professional to allow for sensitive enquiries and confidential discussion. 
[bookmark: _Hlk183414219]Clear documentation regarding the surrogate’s wishes for antenatal care, birth preferences and expectations for the baby’s postnatal care should be outlined in the surrogates' clinical record. If these preferences are outlined in the surrogacy agreement, this document should be utilised to safeguard this information. 
A copy of the surrogacy agreement can be uploaded using the ‘Media Manager’ function in the surrogate’s DHR. The document should be filed under the ‘Legal Correspondence’ category of her clinical record.
Planning for inpatient care
Early planning will facilitate accommodation of requests and time for multidisciplinary collaboration. A birth planning meeting, that includes the appropriate multidisciplinary team members, the surrogate, and intended parents may be useful to assist with coordination of care and set realistic plans and expectations for birth and postnatal care. 
If required, the Assistant to the Director of Midwifery and the Clinical Director of Obstetrics should be informed early in the pregnancy to assist with co-ordination of care. 
Depending on preferences, two postnatal rooms may be required. Discussion regarding priority of postnatal rooms during periods of high acuity should be addressed antenatally with the surrogate and intended parents. This conversation will help to set realistic expectations in the unlikely event that a second room is not available.
To ensure timely communication of this request, the clinician should place a ‘Flagged DHR Alert’ in the surrogate’s clinical record to request two postnatal rooms on admission. When a planned birth is occurring, a request for two postnatal beds should be included in the ’Labour Induction’ order or ‘booked caesarean’ request. 
When the surrogate arrives for intrapartum care (labour/induction of labour/booked caesarean section), the midwife providing care should alert the patient flow co-ordinator to flag a request for two postnatal rooms.
If birthing at Canberra Hospital, midwifery staff should contact the Maternity Clinical Care Co-Ordinator (MCCC) on 0403 804 014. 
If birthing at North Canberra Hospital, midwifery staff should contact the Clinical Flow Manager (CFM) on 6201 6987.
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Every effort should be made to accommodate the requests of the surrogate and intended parents.  On admission, midwifery staff should review the ‘birth preferences’ section in the surrogate’s DHR and clarify her wishes regarding her labour and birth. This information may also be outlined in the surrogacy agreement.  It should be recognised that it is equally important for the surrogate’s support person/s to be present for the birth of the baby, as it is for the intended parents to be present (if the surrogate consents to their presence)6,7.
If birth is a planned caesarean, it is important that liaison with theatres occurs early in pregnancy with discussion about birthing arrangements and options for those who are present at birth.  
Care of the baby after birthAlert: During the birth admission, the baby must remain linked to the birth mother in the DHR and retain the naming convention “Baby of Mother First Name Last Name”. 



The surrogate has the legal responsibility to make decisions about care for the baby including treatment, medications such as vaccinations and screening until the parentage order has been signed by the court.  The surrogate may choose to make these decisions with the intended parents, or with a delegate for the intended parents. Infant feeding choices should be determined antenatally and documented in the ‘birth preferences’ section of the surrogate’s DHR. 





The intended parents should be supported with infant feeding. Feeding may include breast feeding, expressed breast milk, donor milk or formula. Education should be individualised as required, this may include safe storage of expressed breast milk, formula preparation and safe food preparation. The surrogate should be supported by maternity care staff with breastfeeding, expressing breast milk, including safe storage of breast milk, or suppression as required.  For information on infant feeding refer to Breastfeeding Guideline located on the Policy and Guidance Documents Register. 
Maternity care staff must ensure they understand the surrogate’s wishes in respect to postnatal arrangements. This information should be documented in the ‘birth preferences’ section of the surrogate’s DHR and may be included in the surrogacy agreement. Documentation should include when the transfer of the baby’s care will occur and if the surrogate wishes to have ongoing contact with the baby after the birth.
When completing documentation for notification of birth (e.g. completion of Birth Certificate), Registration is required under the surrogate’s name in the same state where the baby is born. To transfer parentage, the intended parents must apply for a parentage order.
The baby’s last name cannot be changed in their DHR record until after discharge from the postnatal home visiting service. This can be completed by Hospital or MACH personnel. 
Intended parents are to be linked to the baby as a contact through the ‘demographics tab’ of the baby’s DHR record. Their relationship to the baby should be listed using the ‘Adoptive Parent’ or ‘Parent - Other’ option. Legal guardianship will remain under the birth parent until the parentage order has been approved.
Application for a parentage order is made in the state where the intended parents reside. Application can be sought between 4 weeks and 6 months after the child’s birth. Once a parentage order is granted, the birth certificate can be reissued with the intended parents’ names instead of the surrogate’s name.
The baby is often fully cared for by the intended parents from birth, however, this decision depends on the individual surrogacy arrangement. This is an informal transfer of care as the surrogate mother remains the legal guardian until the parentage order is granted.  
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The surrogate’s postnatal needs, including physical and emotional health, are paramount during this time and may be significantly different to the intended parents and baby’s postnatal needs. Maternity care staff must safeguard the privacy of the surrogate’s postnatal care during inpatient admission and if providing postnatal care in the home environment. 

Intended parents will also require midwifery advice and support for their parenting roles and newborn care. They should be offered home visits through the postnatal outpatient midwifery program (continuity of care or midcall) and referred to Maternal Child and Family Health (MACH). 
Discharge Considerations: 
Discharge from the hospital is determined by the individual clinical needs. The surrogate and the baby may have different discharge dates. If pregnancy care has not occurred through the Canberra Midwifery Program, the surrogate and intended parents/baby require separate Midcall referrals for postnatal care after discharge from hospital.  Eligibility for postnatal care at home is as per Midcall-Early Discharge Service procedure for CHS and Midcall Guidelines-NCH. 
Primary health care for the baby can occur through the intended parent’s general practitioner and/or MACH service. Referrals to MACH are required for the surrogate, intended parents and the baby. The intended parents are offered access to initial first home visit, feeding support clinics, child health clinics, first time parent groups and the Early Parenting Support (EPS) phone line. 
The surrogate can access and seek advice for relevant postnatal care from the MACH team, including physiotherapy, breastfeeding support, if required. The surrogate can be offered an initial first home visit and to be advised to arrange a six-week postnatal review with her general practitioner.  
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Surrogacy | Pregnancy Birth and Baby (pregnancybirthbaby.org.au)
Pregnancy, Birth and Baby | Pregnancy Birth and Baby (pregnancybirthbaby.org.au)
Parentage Act 2004 | Acts
Home - Surrogacy Australia
Raising Children Network
Surrogacy: Introduction – Health Law Central | Sonia Allan
Sarah Jefford – Surrogacy Australia
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[bookmark: _Hlk170467190]Outcome
Surrogates and intended parents are supported appropriately in pregnancy, birth and the postnatal period, as per the Guidance in the Care of Surrogacy Guideline.
[bookmark: _Hlk170467240]Measures
Review of individual clinical records to assess if the guideline was followed and feedback as required from clinicians and consumers.
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Policies
Consumer Privacy
Procedures
Patient Identification and Procedure Matching 
Clinical Records Management Procedure
Midcall Early Discharge Service
Midcall Guidelines North Canberra Hospital
Maternal, Child and Family Health Procedure in the ACT

Guidelines 
Breastfeeding Guideline
National Guidelines- Clinical Guidelines: Pregnancy Care 
Maternal Child and family Health Services in the ACT
Induction of Labour
Consent for Healthcare Treatment
Legislation
Health Records (Privacy and Access) Act 1997
Human Rights Act 2004
Work Health and Safety Act 2011
Carers Recognition Act 2021
Parentage Act 2004
Public Sector Management Act 1994
Information Privacy Act 2014
Privacy Act 1988
Family Law Act 1975
Other
Australian Charter of Healthcare Rights
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Birth Parent: (a) the person who gave birth to the child; or (b) the other person (if any) presumed under the Parentage Act 2004 to be a parent of the child. 
Gestational Surrogacy: Involves a person becoming pregnant who is not the genetic mother of the child. That is, an egg is provided by the intended mother or a donor, which is fertilised with sperm from an intended father or a donor. 
Intended parents: a term that is often used for couples or individuals who cannot conceive or carry a child themselves and are using surrogacy to become a parent.  
Traditional Surrogacy: Involves a person who is the genetic mother of the child (that is they have provided the egg for conception, fertilised with sperm from an intended father or a donor. 
Surrogacy Agreement: An agreement under which one person agrees to become pregnant or seeks to become pregnant and to surrender custody of, or rights in relation to the resulting child.  
Surrogate: A person who becomes pregnant and carries a child for another as the result of an agreement made before conception, to surrender custody of, and rights in relation to, a child born as a result of the pregnancy.
Parentage Order: An order made through the Supreme Court that establishes who is a legally recognised parent of a child.
Antenatal: Period of time before childbirth
Postnatal: Period of time after childbirth
Midcall: Midwifery led, home visiting postnatal care.
Continuity of Care: a model of maternity care where care is provided by the same midwife, or small team of midwives, during pregnancy, labour and birth, and the postnatal periods with referral to specialist care as needed
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Surrogacy, Surrogate, Surrogacy Agreement, Parentage Order, Intended Parents, Birth, Birth Parent, Pregnancy, Gestational Surrogacy, Traditional Surrogacy, IVF, labour, 
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Disclaimer
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