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[bookmark: _Toc178669912]Purpose 
This procedure provides guidance to staff for assessing decision making capacity of people being treated under the Mental Health Act 2015 (Mental Health Act).   It also outlines responsibilities in providing people with the help they may require to make decisions about their treatment, care or support.
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[bookmark: _Toc178669913]Alerts 
Staff should always refer to the Mental Health Act for the most definitive understanding, interpretation and explanation of the Act itself, particularly when making any decisions in relation to the Act.
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[bookmark: _Toc178669914]Scope
This procedure is relevant to all Canberra Health Services (CHS) Network staff providing mental health care or treatment to people being treated under the Mental Health Act.
CHS Network includes the inpatient facilities at Canberra Hospital, Clare Holland House, North Canberra Hospital, and University of Canberra Hospital and community-based services.
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[bookmark: _Toc178669915]Section 1 – Decision Making Capacity
[bookmark: _Toc444257892][bookmark: _Toc57706544]Decision making capacity is a person’s ability to make decisions for themselves about their mental health treatment, care and support. 
Decision making capacity is assessed by a delegate of the Chief Psychiatrist during a psychiatric examination.
[bookmark: _Toc165991064]1.1 Decision making capacity
Under the Mental Health Act, a person is considered to have decision making capacity to make a decision in relation to their mental health treatment, care or support if the person can do all of the following (with reasonable assistance if needed): 
understand when a decision needs to be made about their treatment, care or support  
understand the facts of the decision 
understand the main choices available to the person in relation to the decision 
weigh up the consequences of the main choices
understand how the consequences affect the person 
make the decision on the basis of the above information, and  
communicate the decision in whatever way they can.  
Note: documentation in the clinical record
There is no specific form for documenting a “decision making capacity assessment”. Information and the assessment that addresses the above seven key points must be documented in the person’s clinical record using the ISOAP format (identification, subjective information, objective information, analysis/action/advice, and plan (see Clinical Handover Procedure).
[bookmark: _Toc444257894][bookmark: _Toc57706546][bookmark: _Toc165991065]1.2 Principles of decision making capacity 
A person must be assumed to have decision making capacity unless it is established that they do not. 
The Mental Health Act provides a set of principles that must  be taken into account: 
a person with a mental disorder or mental illness has the same rights and responsibilities as other members of the community and is to be supported to exercise those rights and responsibilities without discrimination
	a person with a mental disorder or mental illness has the right to—
	(i)	consent to, refuse or stop treatment, care or support; and 
	(ii)	be told about the consequences of consenting to, refusing or stopping treatment, care or support
	a person with a mental disorder or mental illness has the right to determine the person’s own recovery
	a person with a mental disorder or mental illness has the right to have the person’s will and preferences, to the extent that they are known or able to be known, taken into account in decisions made about treatment, care or support
	a person with a mental disorder or mental illness has the right to access the best available treatment, care or support relating to the person’s individual needs
	a person with a mental disorder or mental illness has the right to be able to access services that—
	(i)	are sensitive and responsive to the person’s individual needs, including in relation to age, gender, culture, language, religion, sexuality, trauma and other life experiences; and 
	(ii)	observe, respect and promote the person’s rights, liberty, dignity, autonomy and self-respect
	a person with a mental disorder or mental illness has the right to be given timely information, in a way that the person is most likely to understand, to allow the person to make decisions or maximise the person’s contribution to decision‑making about the person’s assessment and treatment, care or support
	a person with a mental disorder or mental illness has the right to communicate, and be supported in communicating, in a way appropriate to the person
	a person with a mental disorder or mental illness has the right to be assumed to have decision-making capacity, unless it is established that the person does not have decision‑making capacity
	services provided to a person with a mental disorder or mental illness should—
(i) respect the informed consent of the person to the person’s assessment and treatment, care or support including consent as expressed in an advance consent direction; and
(ii) support and allow the person to make the person’s own decisions; and
(iii) be provided in a way that considers and respects the preferences of the person, including those expressed in an advance agreement; and
(iv) promote a person’s capacity to determine the person’s recovery from mental disorder or mental illness; and
(v) seek to bring about the best therapeutic outcomes for the person and promote the person’s recovery; and
(vi) be therapeutic or diagnostic in nature for the benefit of the person, and never administered as punishment or for the benefit of someone other than the person; and
(vii) be delivered in a way that takes account of, and continues to build on, evidence of effective assessment and treatment, care or support; and
(viii) be provided in a way that ensures that the person is aware of the person’s rights; and
(ix) facilitate appropriate involvement of close relatives, close friends and carers in treatment, care or support decisions in partnership with medical professionals; and 
(x) acknowledge the impact of mental disorder and mental illness on the close relatives, close friends and carers of people with a mental disorder or mental illness; and
(xi) recognise the experience and knowledge of close relatives, close friends and carers about a person’s mental disorder or mental illness; and 
(xii) promote inclusive practices in treatment, care or support to engage families and carers in responding to a person’s mental disorder or mental illness; and
(xiii) promote a high standard of skill and training for the people providing treatment, care or support.
[bookmark: _Toc444257896][bookmark: _Toc57706548][bookmark: _Toc165991066]1.3 What happens if a person does not have decision making capacity?
Where someone is found not to have decision making capacity about their mental health treatment, care or support, there are a range of processes to continue the provision of treatment, care and support, including: 
reviewing and adhering to the person’s documented Advance Agreement (AA) or Advance Consent Direction (ACD), refer to Advance Agreements, Advance Consent Directions, and Nominated Persons under the Mental Health Act 2015 procedure
Involvement of substitute decision makers 
Application for a Psychiatric Treatment Order. Refer to Care of Persons subject to Psychiatric Treatment Orders with or without a restriction order procedure. 
[bookmark: _Toc444257897][bookmark: _Toc57706549][bookmark: _Toc165991067]1.4 How are the person’s best interests determined?
Deciding what are in the best interests of the person is based on an assessment completed by a delegate of the chief psychiatrist. This involves weighing up the advantages and disadvantages of making a particular decision for treatment, care or support. These include the person’s broader welfare interests, abilities, impacts on their family and likely future outcomes for having (or not having) the treatment, care or support. Best interests are specific to the person for whom the decision is being made.
A decision in the best interests of a person is generally one that a person would make themselves, if they had the capacity to do so at that point in time. It is not necessarily the same decision that another person would make. 
Information that should be considered in a best interest assessment: 
what the person has said in the past about their decisions on the topic when they did have capacity. For example, what treatment, care or support the person identified previously should be considered, which may be articulated in an AA or ACD.
presently expressed views of the person for whom the decision is to be made 
the nature of the different treatment, care or support that is available. This includes what it involves and its prospects of success.
the advantages and disadvantages of each available course of action (including not receiving treatment, care or support)
the likely outcomes (for the person’s whole life) of each available course of action (including not receiving treatment, care or support), and
consultations with the person’s close friends, close family, nominated person and other decision makers involved in their life (e.g., Attorney, health attorney or guardian). 
Note: documentation in the clinical record
There is no specific form for documenting a best interest assessment. It needs to be documented in the person’s clinical record and include how the above key points were considered. 
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[bookmark: _Toc178669916]Section 2 – Supported Decision Making 
Supported decision making means providing a person with the help they need to allow them to make ongoing decisions about their treatment, care or support. This may involve providing information about treatment and care in different ways (e.g., the use of an interpreter or translation service) and involving other people that the person trusts (e.g., a family member, carer, close friend, nominated person) in helping the person understand and make decisions about their treatment and care. 
Article 12 of the Convention on the Rights of Persons with Disabilities recognises that people have the right to make decisions and be supported in their decision making. 
A person may have completed an AA or ACD which documents their preference and consent to mental health treatment, care or support when they have been assessed as not having decision making capacity.  The person may use an AA or ACD to nominate a support person (nominated person) to assist them with supported decision making when they do not have decision making capacity. 
A nominated person appointed by the consumer is consulted by the treating team and involved in support for the consumer. The nominated person appointed by the consumer can support the consumer’s decision making by providing support to the person and collaborative input into the decision making process. The nominated person can help the consumer by ensuring their interests, views and wishes are respected to support their decision making. 
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[bookmark: _Toc176348490][bookmark: _Toc178669917][bookmark: _Hlk43366294]Evaluation
[bookmark: _Hlk170467190]Outcome
There is documented evidence in each person’s clinical record of an assessment of decision making capacity regarding significant treatment, care, and support decisions.  
All MHJHADS clinical staff have received training in supported decision making.
Measures
Clinical documentation, including assessment of decision making capacity, is reviewed through regular audits 
Completion rates of supported decision making training provided through HRIMS
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[bookmark: _Toc178669918]Related policies, procedures, guidelines and legislation
Policies
· Informed Consent - Clinical
· Clinical Records Management 
Procedures
Care of Persons subject to Psychiatric Treatment Orders with or without a restriction order. 
[bookmark: _Hlk178601066]Advance Agreements, Advance Consent Directions, and Nominated Persons under the Mental Health Act 2015
Language Services – Interpreters and Translated Materials 
Clinical Handover 
Legislation
Mental Health Act 2015
Health Records (Privacy and Access) Act 1997
Human Rights Act 2004
Guardianship and Management of Property Act 1991
Medical Treatment (Health Directions) Act 2006
Powers of Attorney Act 2006
Official Visitor Act 2012
Carers Recognition Act 2021
Standards 
National Standards for Mental Health Services 2010
National Safety and Quality Health Service Standards 
Other 
Australian Charter of Healthcare Rights
ACT Charter of Rights for People who Experience Mental Health Illness 
Article 12 of the Convention on the Rights of Persons with Disabilities (CRPD)
Office of Chief Psychiatrist website, resources for clinicians and delegates.  
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Decision making, Support decision making, Capacity, Mental Health Order, Advance Agreement, Advance Consent Direction, Consent, Nominated Person. 
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Disclaimer
This document has been developed by Canberra Health Services specifically for its own use.  Use of this document and any reliance on the information contained therein by any third party is at his or her own risk and Canberra Health Services assumes no responsibility whatsoever.
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