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[bookmark: _Toc180053112]Purpose 
This procedure outlines the process to be followed by Canberra Health Services (CHS) staff when seeking legal assistance from the Australian Capital Territory Government Solicitor (ACTGS) or from external legal firms within the private sector. 
It aims to streamline the management of legal services provided to CHS through a centralised and consistent approach to the management of requests for legal advice coordinated through the Insurance and Legal Liaison Unit (ILLU).
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[bookmark: _Toc180053113]Alerts 
All legal advice must be obtained through the ACTGS unless prior written approval has been granted by the Chief Solicitor or the Attorney-General to engage with an external legal service provider. 
Ensure legal professional privilege is maintained by only sharing legal advice with CHS staff on a need-to-know basis.  Any further disclosure must be approved by the Attorney-General or the Chief Solicitor on their behalf.
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[bookmark: _Toc180053114]Scope
This document applies to the CHS Network.  The CHS Network includes inpatient facilities at Canberra Hospital, Clare Holland House (CHH), North Canberra Hospital (NCH) and University of Canberra Hospital and Community services.
Staff can seek legal advice on a range of issues, for example: procurement and contractual matters, fees and charges, intergovernmental arrangements, Memorandum of Understandings, compliance matters, duty of care issues, power of attorney and guardianship issues, mental health treatment and care provision matters, discrimination issues, privacy matters, workplace protection orders, personal protection orders and subpoenas.  
Out of scope 
· ACT Insurance Authority (ACTIA) Business - Any incidents and/or third-party accidents or circumstances that may lead to a legal claim against CHS should be notified to ACTIA through ILLU – CHS.medicolegal@act.gov.au or CHSNCH.medicolegal@act.gov.au where related to NCH or CHH.  In these circumstances, ACTIA will instruct the ACTGS to provide advice, defend the interests of CHS and the Territory and pay for any legal and investigative costs.   
· Employee Practices - Managed by People and Culture directly with ACTGS due to the conflict of interest in ILLU supporting staff in civil claims and also having visibility of possible Request for Legal Advices involving staff members conduct. All requests should be made in the first instance to CHSHRAdvisory@act.gov.au or CHSNCH.hr.operations@act.gov.au for NCH or CHH.  
· Medical and Dental Appointments Advisory Committee (MDAAC) requests – Managed by the MDAAC team directly with ACTGS due to the Health Act 1993 Quality Assurance Committee secrecy provisions - MDAAC@act.gov.au.
· Freedom of Information (FOI) requests - All requests should be made to the ACT Health FOI team in the first instance via HealthFOI@act.gov.au. Unless otherwise directed, the FOI team will coordinate the legal advice request through this procedure.
· Public Interest Disclosure - All requests should be made through the nominated Disclosure Officer, Executive Group Manager, People and Culture - CHSPeople-Culture@act.gov.au and Deputy Chief Executive Officer (DCEO) - CHSDCEO@act.gov.au. 
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[bookmark: _Toc180053115]Section 1 – Roles and Responsibilities
ACT Government Solicitor (ACTGS)
Services provided by the ACTGS include:
· preparation of legal agreements and legal documents
· provision of advice to ensure that the Territory and agencies and officers are aware of their legal rights and obligations and act within the limits of their power and in accordance with the law
· recovering money payable to the Territory including, where necessary instituting legal proceedings on behalf of revenue collection authorities
· protecting the Territory from claims without legal merit and attempting to minimise amounts paid in satisfaction of claims against it in cases where liability exists, and
· conducting litigation within the policy that the Crown acts as a model litigant.
Insurance and Legal Liaison Unit (ILLU)
The CHS Insurance and Legal Liaison Unit provides a central coordination and liaison point for all insurance and legal matters. ILLU performs the following broad functions in respect of this procedure:
· provides advice on appropriateness of seeking formal legal advice and reviews all requests prior to referring it for advice to the ACTGS
· coordinates the provision of all insurance and legal advice on behalf of CHS through liaison with ACTIA and ACTGS
· manages the evaluation and reporting requirements of this procedure, and 
· maintains a register of legal advice provided within the Legal Advice Knowledge Database (LAKD). 
Director Medico-legal Incidents and Claims (DMIC) NCH
The Director Medico-Legal Incident and Claims provides a central coordination and liaison point for all insurance and legal matters pertaining to NCH and CHH.
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[bookmark: _Toc180053116]Section 2 – Requesting Legal Advice
1. Where advice concerning a legal matter is required, before seeking advice staff should: 
· establish whether the request is within the scope of this procedure
· consider the prevalent issues carefully and consult internally with relevant stakeholders including the key owners of CHS business and process streams as set out in the CHS Request for Legal Advice (RFLA) form (Attachment A)
· identify all the issues and all relevant background material
· identify specific areas of concern that may require legal advice
· consider any previous related advice or information on identified concerns. Contact ILLU who may hold similar or related advice within the LAKD at: CHS.ILLU@act.gov.au
· consult DMIC at CHSNCH.medicolegal@act.gov.au, if advice relates to NCH and CHH business, and
· identify and consult with the area with policy responsibility for the legislation requiring interpretation. 
· Unless otherwise stated within this procedure, all requests are to be made in writing using the CHS RFLA Form, which is also available on the Policy and Guidance Documents Register within the CHS Intranet (Attachment A). 
· Please ensure that all fields are completed appropriately otherwise it may cause delays with processing 
· [bookmark: _Int_VPWn7e9J]Carefully consider the options in relation to response time. Where you believe an urgent or semi-urgent response is required, please ensure clearly articulated reasoning is provided along with details of specific timeframes you are working to, to ensure that ACTGS can adequately prioritise the workload, and
· The request must be authorised by an executive before being directed to ILLU.
2. All authorised requests should be emailed in PDF along with any relevant supporting documents in word format (wherever practicable) to CHS.ILLU@act.gov.au and copied into CHSNCH.medicolegal@act.gov.au if advice relates to NCH and CHH business.
3. ILLU will review it and forward the request on your behalf to ACTGS and enter the request into the LAKD. If any amendments arise from ILLU’s review, ILLU will consult with the requesting area prior to referring it to ACTGS.
4. ACTGS will liaise with the contact officer if further information is required and/or provide the advice with a copy to ILLU. ILLU will ensure DMIC receive a copy if request relates to NCH and CHH.
5. Once the advice has been allocated to a solicitor, the contact officer should follow up with the solicitor with regards to any timeliness issues in the first instance. Please contact ILLU if you have any difficulties and they will follow up on your behalf. 
6. The requesting area will store the original advice in accordance with the CHS Corporate Records Management Policy. In addition, ILLU will save a copy of the advice  for future reference. 
	Note:
· ACTGS will not provide legal advice to any staff member of CHS where ILLU has not processed the request.
· Where possible, seek advice early in the process, set realistic timeframes for the response and be prepared for delays where there is high demand for legal services.
· Remember a definitive response to complex matters or hypothetical cases may not be possible.
· If needed, the requesting areas can follow up with further questions soon after receiving the advice. ACTGS may request a new RFLA form if the questions are not directly linked or the follow up request is greater than one month.
· Let ILLU and ACTGS know promptly if circumstances have changed that may impact on the advice or if the advice is no longer required.
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[bookmark: _Toc180053117]Section 3 – Legal Professional Privilege
[bookmark: _Int_bWZmuFPD]Maintain legal professional privilege over legal advice at all times
[bookmark: 1360886727]Disclosure of the request for, or receipt of, legal advice may lead to the loss of any legal professional privilege attached to the advice, which may lead to its disclosure to the other party. This can be prevented by refraining from disclosing the substance or conclusions of the advice to a person who is not employed by the Territory, and by not referring to the fact that legal advice was sought.
In relying on legal advice provided by ACTGS, you should note the excerpt below, which prohibits the waiver of legal professional privilege unless expressly approved by the Attorney-General or the Chief Solicitor on his behalf.  Therefore, you must consult with the solicitor that provided the legal advice before considering any disclosure.
Excerpt from the Law Officers Legal Services Directions 2023 
[bookmark: 2130969421][bookmark: _Int_yIhLB3qs][bookmark: 1368055855]11.1 Legal professional privilege, including client legal privilege under the Evidence Act 2011, in relation to any document or advice provided in the course of any Territory legal work belongs to the Territory and may not be waived, except with the express approval of the Attorney-General or the Chief Solicitor on behalf of the Attorney-General.
For example, if a CHS staff member is involved in a Human Rights Commission conciliation, the staff member must maintain confidentiality around any details of legal advice provided to CHS. Not maintaining confidentiality may trigger requests for the details of the advice and this may have a negative impact on the matter. If in doubt, staff should always check what information they are able to disclose by consulting the solicitor that provided the advice and ILLU and/or DMIC for NCH and CHH business.
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[bookmark: _Toc180053118]Section 4 – Urgent or After-Hours Legal Advice
[bookmark: _Int_3VaYuG28]For urgent advice, the same process is to be utilised wherever practical. ILLU is to be advised of the urgent time frame required and will liaise with the ACTGS to meet the required deadline. In some circumstances ILLU will organise for a solicitor to contact you to discuss advice directly with you to facilitate urgent advice.  
For after hours or urgent requests where ILLU cannot be reached, please contact the  Executive On-Call who will contact ACTGS directly to organise if urgent advice is warranted.
For after hours or urgent requests relating to NCH or CHH, please contact DMIC on  0421 606 013 or the Executive On-Call.
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[bookmark: _Toc180053119]Section 5 – Seeking Advice from the Private Sector
Legal advice from the private sector is to be obtained only with approval from the Chief Solicitor in accordance with the Law Officers Legal Services Directions 2023. An RFLA form is to be forwarded to ILLU (copied to DMIC if advice relates to NCH and CHH business), outlining the rationale for seeking external legal advice and the Chief Solicitor will consider the request. Failure to follow the process will result in a breach which will be mandatorily reported in the Justice and Community Safety Annual Report.  
[bookmark: 1368055800]In most cases, the cost of external legal services is borne by the requesting area. Please ensure you consult with ILLU prior to agreeing to external legal services as the cost may be recoverable from ACTIA through an insurance claim. ILLU will liaise with ACTIA and seek their approval to incur the costs. If approval is not sought prior to engaging the legal firm, ACTIA may decline to cover it.
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[bookmark: _Toc180053120]Section 6 – Legal Advice Knowledge Database (LAKD)
A database was developed and implemented in 2009 by ILLU which records RFLAs and responses provided by the ACTGS since 2007. The database, maintained by ILLU, is used to track and monitor legal advice and as a reference guide for ensuring requests of a similar nature are not duplicated. Before considering seeking legal advice, please contact ILLU who can check whether the advice you are seeking has not been previously provided.  ILLU will manage any redactions prior to release if the advice contains identifiable patient or staff information. 
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[bookmark: _Toc176348490][bookmark: _Toc180053121][bookmark: _Hlk43366294]Evaluation
[bookmark: _Hlk170467190]Outcome
· [bookmark: _Int_aDzJHTmO]Receipt of advice from ACTGS within specified timeframes.
· [bookmark: _Hlk173156008]Compliance with Legal Service Directions obligations.
· Staff satisfaction with the process and quality of advice. 
[bookmark: _Hlk170467240]Measures
· [bookmark: _Hlk179446856]ILLU will maintain an ongoing liaison with the ACTGS and requesting officers to ensure compliance with the procedure.
· Monthly reports will be provided to ACTGS highlighting: 
· outstanding requests awaiting advice
· [bookmark: _Int_U5TSWyfB]completed requests, performance against agreed timeframes.
· ILLU will review all legal expenses and report compliance with Legal Service Directions obligations with respect to engaging external legal service providers. 
· ILLU will ensure that RFLA contact officers are included within the ACTGS annual satisfaction survey and any results pertaining to the CHS process are communicated to ILLU for action. 
· [bookmark: _Int_ilOIkQcQ]ACTGS will provide the Chief Executive Officer with an annual summary of all requests made to the ACTGS within the current financial year.
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[bookmark: _Toc180053122]Related policies, procedures, guidelines and legislation
Policies
· Corporate Records Management Policy
· Occupational Violence Policy
Procedures
· Consumer Compensation Claims
· Reviewing the Clinical Scope of Practice of a Practitioner
· Occupational Violence Procedure 
Guidelines 
· Public Interest Disclosure (Integrity Commission – Managing Disclosures and Conducting Investigations) Guidelines
Legislation
· Government Solicitor Act 1989
· Law Officers Act 2011
· Law Officers Legal Directions 2023 (Directions)
· Public Interest Disclosure Act 2012
· Freedom of Information Act 2016
· Health Act 1993
· Human Rights Act 2004
Other
Australian Charter of Healthcare Rights
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[bookmark: _Toc180053123]Search terms
[bookmark: _Int_Vza3AoS1]legal advice, legal services, procurement, contract, intergovernmental arrangements, Memorandums of Understandings, MOU, compliance, duty of care, power of attorney,  guardianship, discrimination, privacy, subpoenas, court processes, solicitor, lawyer, Supreme Court, Magistrate Court, Workplace Protection Orders, WPO, Personal Protection Orders, PPO
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[bookmark: _Toc180053124]Attachments 
Attachment A- Request for Legal Advice Form
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[bookmark: _Toc180053125]Attachment A- Request for Legal Advice form example

[bookmark: _Hlk179447180]OFFICIAL: Sensitive - Legal Privilege
Request date: Click here to enter a date.
	TO:
	Insurance and Legal Liaison Unit - CHS.ILLU@act.gov.au

	SUBJECT:
	Request for legal advice: Click here to enter text - No more than 5 words. Used as a meaningful short identifier.

	Name and title of Contact Officer:
	Click here to enter text - Name
Click here to enter text - Title

	CHS Business and Process Streams consultation 

	Property & leasing, Infrastructure, utilities, building regulations – Executive Branch Manager (EBM) Facilities Management
	Choose an item.
	Data, Patient Records, Financial Information, Procurement and Supply, Patient Accounts and Fee Waivers – Chief Finance Officer (CFO) or Executive Group Manager (EGM) Decision Support Unit
	Choose an item.
	Government liaison, research, public positions – Chief Operation Officer (COO) or DCEO
	Choose an item.
	Authorised by:  

Signature:
	Click here to enter text - Name
Click here to enter text - Title - The request must be authorised by your Executive or higher before being directed to the ILLU. 


	[bookmark: _Int_Z93Y2abB]Timeframe  requested:
	Choose an item. 

	Reason:
	Click here to enter text - Provide sufficient justification for timeframe to allow ACTGS to prioritise workload. 

	Has similar advice been requested from the ACT Government Solicitor?    
	Choose an item.
Click here to enter text - If Yes, specify details of that request, name of ACTGS officer (if known) and attach advice.  



SECTION A - Detailed Background
Click here to enter text - Please enter as much detail as possible to ensure that ACTGS are properly briefed.  Too little information may cause delays in the provision of advice.
[bookmark: _Toc173156189][bookmark: _Toc173913734][bookmark: _Toc179290017]
SECTION B - Issues that require legal opinion / advice
Click here to enter text.
[bookmark: _Toc173156190][bookmark: _Toc173913735][bookmark: _Toc179290018]
SECTION C - List all supporting documentation and references to be included with request.
Click here to enter text.

SECTION D - Advice to be provided to:[footnoteRef:1] [1: ] 

1. Insurance and Legal Liaison Unit – CHS.ILLU@act.gov.au
2. Contact Officer
Click here to enter text or delete if not required.

[bookmark: _Int_dTAsL1HK]Maintain Legal Professional Privilege at all times
DO NOT SHARE ANY LEGAL ADVICE WITHOUT SEEKING ADVICE FROM ILLU OR ACTGS 
Law Officers Legal Services Directions 2023
11. Legal Professional Privilege
[bookmark: _Int_lVDrBuKe]11.1 Legal professional privilege, including client legal privilege under the Evidence Act 2011, in relation to any document or advice provided in the course of any Territory legal work belongs to the Territory and may not be waived, except with the express approval of the Attorney-General or the Chief Solicitor on behalf of the Attorney-General. 

Engaging external legal services
Legal advice from the private sector is to be obtained only with approval from the Chief Solicitor for the Australian Capital Territory.  Please consult ILLU prior to agreeing to engage any external legal firms as the costs may be covered by an insurance claim.

CHS Business and Process Streams consultation 
There is a requirement to consult with key owners of CHS business and process streams during the drafting phase of an RFLA request to ensure that the relevant executive with management responsibility of the affected function or process has been given an opportunity to provide input into the request and agrees to its progression.  

Need help?
Refer to the Requests for Legal Advice Procedure for more information or contact Insurance and Legal Liaison Unit on 512449548/512449543 or email – CHS.ILLU@act.gov.au




Any content within this form is subject to client legal privilege and is not disclosable to requests for production under legislation or admissible in court proceedings. If you are unsure or have any concerns please seek advice from ILLU before release.  
 Please list every officer that may be provided with the advice. Alternatively, seek advice from the ACTGS solicitor prior to disclosing the advice to any other person not specifically identified in this section in order to maintain legal professional privilege.  
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