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To provide information to Canberra Health Services Network (CHS) staff on how to respond when they are asked by a patient to attest, witness, or certify official or legal documents or to assist the patient with a Will.
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CHS staff must not be involved with any aspect of preparing a Will for a patient. If asked to assist, they should advise the patient to seek legal advice. 

If all reasonable attempts by the patient or their family and friends, to secure witnesses to witness a patient’s Will have failed, the After-Hours Clinical Nurse Consultant (AHCNC) and the After-Hours Hospital Manager (AHHM) may be contacted for the purpose of witnessing a patient’s Will. 

The AHCNC and the AHHM are the only CHS staff who may witness a patient’s Will.  

Justices of the Peace who are also employees of CHS are exempt from this procedure and may carry out their Justice of the Peace duties as appropriate.

For guidance to staff on how to manage witness considerations for individuals accessing voluntary assisted dying, please refer to the CHS Voluntary Assisted Dying procedure available from the Policy and Guidance Document register.
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This procedure applies to all CHS Network staff. 
CHS Network includes the inpatient facilities at Canberra Hospital, Clare Holland House, North Canberra Hospital, and University of Canberra and community-based services.

Justices of the Peace who are also employees or volunteer with CHS Network are exempt from this procedure and may carry out their Justice of the Peace duties as appropriate.
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What is a Will?
A Will is a is a legal document made by the testator wanting to provide in writing instructions on how their assets and/or liabilities (the estate) will be distributed after their death (see definition of terms). 

A Will is distinct from an Advance Care Plan, which may include an Enduring Power of Attorney and/or a Health Direction, which supports adults at any age or stage of health in understanding and sharing their personal values, life goals, and preferences regarding future health care.  For more information on Advance Care Planning, refer to the Advance Care Planning (Adults) Guideline on the CHS Policy and Guidance Documents Register.

Guidance for staff: 
Under no circumstances should a CHS staff member (other than Justice of the Peace), in the performance of their duties, prepare a patient’s Will, make any notations of a patient’s wishes in relation to a Will or attempt to exert influence regarding the contents of a patient’s Will. If a patient wants to nominate a staff member as the executor of a Will, CHS staff should decline the appointment if performing this duty as a CHS staff member (as opposed to being a family member of the patient).

If asked to assist with a patient’s Will, CHS staff must advise the patient to seek legal advice from:
their own solicitor,
a solicitor of their choice, or
the ACT Public Trustee and Guardian.

If a patient requires legal assistance in relation to a Will, staff may provide them with a copy of the ACT Solicitors available to patients of the Canberra Hospital consumer handout (available on the CHS Policy and Guidance Documents Register). This information sheet has the contact details of solicitors who will make visits to patients at the Canberra Hospital. It is the responsibility of the patient, their family or friends to directly contact a solicitor. 

The phone number for the ACT Law Society which can provide the contact details of all ACT solicitors is (02) 62740300. 

The phone number for the ACT Public Trustee and Guardian’s Office is (02) 6207 9800. 

If all reasonable attempts by the patient or their family and friends, to secure witnesses to witness a patient’s Will have failed, ward staff can contact both the AHCNC and the AHHM for the purpose of witnessing a patient’s Will (see section 2). 

Where CHS staff have acted in a manner which is contrary to this procedure, CHS may undertake disciplinary action pursuant to the terms of their employment contract. 

Exemption 
Justices of the Peace who are also staff members of CHS are exempt from this procedure and may carry out their Justice of the Peace duties as appropriate. A current list of Justices of the Peace (including their business and after hours contact details) is available from the Access Canberra website https://www.accesscanberra.act.gov.au/s/article/find-a-justice-of-the-peace-jp-tab-find-a-jp.  
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Guidance for AAHCNC and AHHM
Under no circumstances should the AHCNC or the AHHM, in the performance of their duties, prepare a patient’s Will, make any notations of a patient’s wishes in relation to a Will or attempt to exert influence regarding the contents of a patient’s Will. If a patient wants to nominate the AHCNC or AHHM as the executor of a Will, the AHCNC and the AHHM should decline the appointment if performing this duty as an CHS staff member (as opposed to being a family member of the patient).

The AHCNC or AHHM may, however, witness a patient’s Will if no other witness can be found, as outlined in section 1. There is no obligation on the AHHM or the AHCNC to witness a patient’s Will and they can refuse to do so.  

Two witnesses are required when witnessing a Will. If one witness is already available, the AHCNC and the AHHM should discuss among themselves their availability and decide which of them will act as the second witness to the patient’s Will.

When witnessing a patient’s Will
If the AHCNC and/or the AHHM witness a patient’s Will, the following must be documented in the patient’s clinical record:
the reason for witnessing the patient’s Will, such as the required number of witnesses were unavailable, and 
any other details considered relevant in relation to witnessing the patient’s Will.

The AHCNC and the AHHM should be aware of the following:
Wills may be written in any language
the role of the witness is to observe the execution of the signing of the Will by the patient (the testator).  The witness is verifying that they saw the person (the testator) sign the Will on the date specified.  There is no requirement for the witness to read the Will before they witness the Will
all signatures should be made with the same pen and must be dated
the testator should first sign and date the signature block at the end of the Will in the presence of both witnesses
witnesses are required to print their names, date and include a contact address (c/- Canberra Health Services)
the foot of each page should also be signed and dated by the testator and both witnesses
all alterations in the Will (including obliterations, interlineations or other alterations) should be initialled by the testator and the two witnesses.


Alert
It is not the role of the witness to, and nor should they, provide advice about the content of the Will, or the mental capacity of the testator.  If the witness has concerns about the testator’s mental or physical capacity to make a Will, they should not agree to act as a witness.

Note that witness criteria surrounding Wills, Enduring Powers of Attorney and Health Directions are different. 

Patients who are unable to read or write English
Some patients may be unable to read and/or sign their name because of language difficulties, illiteracy or disability. There are specific requirements relating to the witnessing of Wills in these circumstances. The AHHM and the AHCNC should familiarise themselves with those requirements before agreeing to witness a patient’s Will.  Detailed guidelines for witnessing Wills in these special circumstances are available in the AHHM Office.

Claims, liability and/or court proceedings
Where the AHHM and/or the AHCNC have witnessed a patient’s Will, they should be aware that if any questions as to the validity of the patients Will arise, they may be required to provide oral and written evidence about the manner in which the Will was witnessed. They may, for example, be required to provide evidence in legal proceedings due to a dispute between the testator’s family members. 

In the case of an alleged fraud, deception, misrepresentation or undue influence either against them or anyone else in relation to a patient’s Will that they witnessed, the AHHM and/or the AHCNC may be required to assist in a police investigation. 

Furthermore, should the AHHM and/or the AHCNC agree to witness a patient’s Will and if they have also assisted in writing the patient’s Will (contrary to this procedure), if named as a beneficiary, gifts made to the AHHM and/or the AHCNC may be invalid. 

In the event of legal proceedings, the AHHM and/or AHCNC should contact the Insurance and Legal Liaison Unit for assistance. 
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What are legal documents?
CHS staff may be asked by patients, or the patients’ friends, family, or visitors to witness, attest or certify official or legal documents. In addition to a Will, a legal document can include, but are not limited to: 
· Certifying true copies of documents
· Witnessing signatures on Statutory Declarations, and Enduring Powers of Attorneys.
 
Guidance for staff: witnessing or attesting Legal Documents
For information about witnessing an Enduring power of attorney or health direction refer to Advance Care Planning Procedure.
 
Under Statutory Declarations Regulation 2023, public servants who are a permanent employee with 5 or more years continuous service are able to witness a statutory declaration. 
 
If CHS staff meet the requirement for length of service and/or profession to witness a document (usually stated on the document or with supporting information) they should consider the following before witnessing or attesting documents:
· Operational requirements. The staff member should consider the time taken away from their nominal duties.
· Any potential conflict of interest which could result from the staff member signing of the document/s.  
· In their role as a person appointed to witness/attest official or legal documents. Staff Members must not provide legal advice. 
· If required it is the responsibility of the patient or their family member/s to arrange a second witness.  It is not the responsibility of staff to arrange a second witness. Other patients, their families, and visitors should not be approached to act as a second witness. The decision to witness/attest documents is a personal decision for the individual to make, and they are under no obligation to do so. In some instances, they may be forbidden by law to do so, such as when there are concerns about a person’s capacity to make decisions or sign the document, or some interstate documents.
· If a staff member is aware that a patient will be signing an official or legal document that may affect the patient’s wellbeing or care, it should be recorded in the Patient Clinical Record. If a staff member becomes concerned about the wellbeing or safety of the patient, they should speak with their supervisor or manager.
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Outcome
Any Wills drawn up by a patient while an inpatient of CHS will be managed in accordance with this procedure.

Measures
No report of staff members acting in opposition to this procedure, as captured through existing reporting measures.
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Policy
ACT Public Sector Code of Conduct
Partnering with Consumers Policy

Procedure
Language Services – Interpreters and Translated Materials Procedure
Request for Legal Advice Procedure

Guideline
Advance Care Planning (Adults) Guideline
Justices of the Peace (Role) Guideline 2016

Legislation
Commonwealth Statutory Declaration ACT 1959
Wills Act 1968
Justices of Peace Act 1989
Human Rights Act 2004
Powers of Attorney Act 2006

Other
Australian Charter of Healthcare Rights
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ACT Law Society website www.actlawsociety.asn.au
Justice of the Peace Search website http://www.justice.act.gov.au/jp/index
Public Trustee and Guardian website www.publictrustee.act.gov.au
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ACT Public Trustee and Guardian: The ACT Public Trustee and Guardian provides free and inexpensive services for drawing Wills.
Advance Care Planning: may include an Enduring Power of Attorney and/or a Health Direction, which supports adults at any age or stage of health in understanding and sharing their personal values, life goals, and preferences regarding future health care.
AHCNC: After Hours Clinical Nurse Consultant
AHHM: After Hours Hospital Manager
Enduring Power of Attorney: Is an enduring legal document that appoints the attorney/s to act on behalf of another (the principal) in relation to financial and property matters, personal care matters health care matters and/or medical research matters. It endures throughout their incapacity and is generally recognised in other States and Territories. Individuals may commence the document immediately for financial and property matters ONLY. This means that while they have decision making capacity, they can ask their chosen attorney/s to act on their behalf regarding financial and property matters as required.
Health Direction: - In the ACT an individual may also give legally binding directions about refusal or withdrawal of medical treatment now, and in the future, by completing a Health Direction under the Medical Treatment Act 2006.
Justice of the Peace: A person who is appointed as a justice of peace under the relevant Justices of Peace Act, which in the ACT is the Justices of Peace Act 1989.  By virtue of their appointment, a Justice of Peace may witness various kinds of documents, such as a Will, and in the manner as provided by the Act under which they are appointed.
Testator: is the person who makes a Will. In order for a will to be valid, the testator must have legal capacity, and make their Will without being unduly pressured or coerced.
Will: is a legal document made by the testator wanting to provide in writing about how their assets and/or liabilities (the estate) will be distributed.   The testator may name one or more persons in the Will who will manage their estate
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Wills, Making a Will, Witnessing a Will, Patient’s Will, Will, Testament
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