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Policy statement 
Mental Health, Justice Health and Alcohol & Drug Services (MHJHADS) staff must adhere to the principle of personal inviolability in the Vienna Convention on Diplomatic Relations (VCDR).  
Under this principle, the detention of a diplomatic agent or a relevant person connected to a diplomatic mission under the Mental Health Act 2015 is not permitted.  
At the same time, MHJHADS staff must take all necessary steps to protect diplomatic agents and the public, which may in very limited circumstances require the detention and involuntary treatment of a diplomatic agent or relevant person connected to a diplomatic mission, notwithstanding the principle of personal inviolability.
Purpose
This policy sets out the principle of personal inviolability under the Vienna Convention on Diplomatic Relations and seeks to guide MHJHADS staff in their interaction with diplomatic agents and relevant persons connected to a diplomatic mission.  
For the purpose of this Policy, personal violability means the diplomatic person cannot be detained. 
The policy also sets out limited exceptions to the principle of personal inviolability and the circumstances in which MHJHADS staff may detain a diplomatic agent, or a relevant person connected to a diplomatic mission, under the Mental Health Act 2015.
Scope
[bookmark: _Hlk176425987]The policy applies to all staff within Mental Health, Justice Health and Alcohol and Drug Services (MHJHADS).
Roles and responsibilities 
MHJHADS clinicians and staff members must: 
adhere to the principle of personal inviolability contained in the VCDR when interacting with diplomatic agents or another person under the VCDR, (see exceptions in section 3&4)
immediately contact the Clinical Director, Consultant on Call and MHJHADS Executive Office for advice in relation to interactions with diplomatic agents or other persons connected to a diplomatic mission.
in all cases, provide treatment, care and support consistent with the Mental Health Act 2015.
Relevant Clinical Directors and MHJHADS Executive Office will:
provide advice to MHJHADS clinicians in relation to the treatment, care and support of a diplomatic agent or a person connected to a diplomatic mission.
if appropriate, liaise with the diplomatic mission, including the Head of Mission, to obtain a written waiver of immunity to allow for detention under the Mental Health Act 2015.
if appropriate, liaise with the Protocol Branch of the Department of Foreign Affairs and Trade (DFAT) to confirm the diplomatic status of a person and to obtain advice about the extent of the person’s immunity and the applicability of any exceptions.
Section 1 – Personal inviolability of Diplomatic Persons
The Vienna Convention on Diplomatic Relations (VCDR) is an international treaty which, amongst other things, establishes the legal framework for the diplomatic immunity of diplomatic agents and people connected to a diplomatic mission.  
Article 29 of the VCDR states that: ‘The person of a diplomatic agent shall be inviolable. He shall not be subject to any form of arrest or detention.’  The VCDR is expressly incorporated into Australian legislation through the Diplomatic Privileges and Immunities Act 1967 (Cth).
The principle of personal inviolability in the VCDR therefore precludes the detention of a diplomatic agent and relevant people connected to a diplomatic mission, even though this may be clinically necessary and permitted under the Mental Health Act 2015.  
There are limited exceptions as outlined in sections 3 and 4. 
1.1	Who is personally inviolable under the VCDR
Under the VCDR, personal inviolability applies to:
Diplomatic agents - the head of the diplomatic mission or members of the diplomatic staff of the mission (VCDR, article 29)
Household members of the family of a diplomatic agent - as long as they are not Australian citizens (VCDR, article 37(1))
Administrative and technical staff who are employed by the diplomatic mission - as long as they are not Australian citizens or permanent residents (VCDR, article 37(2)) 
Household members of the family of administrative and technical staff of the mission - as long as they are not Australian citizens or permanent residents (VCDR, article 37(2)).
The Department of Foreign Affairs and Trade (DFAT) issues colour-coded identity cards to accredited diplomatic agents, administrative and technical staff, and some family members.  
The text on the back of the card summarises the person’s status and immunities.  If it is unclear whether a person is a diplomatic agent, member of administrative or technical staff or a relevant family member, their status must be confirmed by the Head of Mission or by DFAT through the MHJHADS Executive Office.
For the purposes of this document, people who are personally inviolable under Article 29 of the VCDR are referred to as a diplomatic person.
Section 2 – Voluntary treatment of a diplomatic person  
If the diplomatic person has decision-making capacity to consent to voluntary treatment, and consents to this treatment, then they may receive this treatment, care and support voluntarily.  The Executive Office must be immediately notified of any significant changes, including the withdrawal of any consent or change in decision-making capacity which may require involuntary treatment or a waiver.
Consistent with the principle of inviolability, the MHJHADS clinician must not apprehend or detain the diplomatic person, or provide involuntary treatment, care or support to the diplomatic person other than as permitted under sections 3 & 4. 
Section 3 – Wavier to enable detention under the Mental Health Act 2015  
If a MHJHADS clinician believes that the detention and involuntary treatment, care or support of a diplomatic person is required under the Mental Health Act 2015, because they do not consent to voluntary treatment or does not have decision-making capacity to consent to voluntary treatment, before proceeding, the clinician must:
Immediately notify the:
relevant Clinical Director (during business hours) or the Consultant on Call (after hours)
MHJHADS Executive Office on 5124 1577 (during business hours)
make all attempts to provide voluntary treatment, care and support to the diplomatic person 
document all these steps in the person’s clinical record.

Under Article 32 of the VCDR, the waiver of immunity to detention must be expressly granted in writing.
The waiver issued by the Head of Mission (i.e., the Ambassador or High Commissioner), or the person acting as the Head of Mission will be deemed to be a waiver by the sending country, Diplomatic Privileges and Immunities Act 1967 (Cth). 
The Executive Office and/or relevant Clinical Director will liaise with the diplomatic mission (and DFAT, if necessary) to seek a written waiver in relation to the diplomatic person. If a waiver is obtained, this will be forwarded to the treating team to be uploaded onto the diplomatic person’s clinical record.
If a wavier has been received, the diplomatic person may be subject to detention and involuntary treatment, care and support under Chapter 6 of the Mental Health Act 2015.
As in any other case, the principles of the Mental Health Act 2015 must be upheld, including providing the least restrictive treatment and detention, and the promotion of the diplomatic person’s recovery, rights, capacity and participation in their treatment, care and support.  The Executive Office must be immediately notified of any significant changes in the person’s clinical status.
Section 4 – Exception to detention (personal inviolability) in emergency situations 
Diplomatic persons are personally inviolable under the VCDR. This inviolability must be considered together with the positive duty of the receiving State (by implication, MHJHADS) to protect a diplomatic person and to protect the safety of the public.  
In these cases, the international law principles of necessity or distress may be invoked to excuse the non-compliance with inviolability and may arise in a mental health emergency of an extreme and continuing character (that is, one unlikely to resolve without active intervention).  
4.1	Emergency apprehension or restraint
MHJHADS may temporarily apprehend and/or restrain a diplomatic person in the absence of a waiver, or while a waiver is being sought, if:
it is the only available way to protect the diplomatic person (including from harming themselves or to save the diplomatic person’s life), the staff member or other people, and 
unlikely to create a comparable or greater peril, and 
is the absolute minimum extent necessary, and only for as long as the acute emergency is resolved.

4.2	Emergency detention, assessment and treatment
MHJHADS may detain and involuntarily treat a diplomatic person under the emergency detention provisions in Chapter 6 of the Mental Health Act 2015 (i.e., ED3) in the absence of a waiver or while a waiver is being sought, if: 
a Consultant Psychiatrist has assessed that the diplomatic person requires immediate treatment, care or support, and either:
· immediate treatment is needed to save the diplomatic person’s life, or
· confirmed by an independent second opinion of another Consultant Psychiatrist, the Clinical Director or Chief Psychiatrist and is needed:
· as the only available way to protect the diplomatic person or other people (including the public), and
· as unlikely to create a comparable or greater peril, and
· is the absolute minimum extent necessary, and only for as long as the acute emergency is resolved, or until a waiver is obtained.

	Note:  Longer term treatment under a mental health order (i.e., a Psychiatric Treatment Order (PTO) or Community Care Order (CCO)) fall outside the scope of necessity or distress. A mental health order should not be applied for unless a waiver has been obtained from the Head of Mission or on the advice of the MHJHADS Executive Office.


As in any other situation, the treatment, care or support must be provided in accordance with the principles and objectives of the Mental Health Act 2015, including:
being sensitive and responsive to the person’s individual needs, including in relation to culture, language, religion, age and gender
observing, respecting and promoting the person’s rights, liberty, dignity, autonomy and              self-respect.
Section 5 – Privacy and disclosure of health information 
Even though diplomatic persons may be immune from jurisdiction, MHJHADS are still bound by the provisions of the Health Records (Privacy and Access) Act 1997.
Clinicians must take care not to disclose information to other people (including members of the diplomatic mission) unless there is consent from the diplomatic person to do so, or if the disclosure is necessary to prevent or lessen a significant risk to the life or physical, mental or emotional health of the diplomatic person or another person.
The limited and relevant disclosure of the diplomatic person’s clinical and mental state by the MHJHADS Executive Office, or member of the treating team for the purposes of obtaining a waiver from the Head of Mission is considered to be a necessary and permitted disclosure of health information.
Evaluation
[bookmark: _Hlk170467190]Outcome
· Respect the Vienna Convention on Diplomatic Relations 
· [bookmark: _Hlk170467240]Voluntary treatment, care and support are provided to diplomatic person where possible 
Measures
· Complete audit to assess if the process of seeking/ obtaining a waiver of immunity of detention is adhered to and documented in the clinical record. 
· Complete audit to assess if the powers of the Mental Health Act 2015 only utilised in line with exceptions in sections 3&4 and documented in the clinical record.
Related policies, procedures, guidelines and legislation
Policies
Clinical Records Management Policy  
Procedures
· Clinical Records Management Procedures 
· Emergency Detention in an Approved Mental Health Facility and a Person’s Rights under the Mental Health Act 2015
· Patient identification and Procedure Matching 

Guidelines 
Consent for Healthcare Treatment
Legislation
Diplomatic Privileges and Immunities Act 1967 (Cth)
Mental Health Act 2015
Vienna Convention on Diplomatic Relations 1961
Health Records (Privacy and Access) Act 1997
Human Rights Act 2004
Carers Recognition Act 2021
Other
Australian Charter of Healthcare Rights
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